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DAY 1: THE ENVIRONMENT 


Monday June 10, 1991 


8:30-8:45 


8:45-9:45 


9:45-12:00 


Session 1.1 


Welcome Participants 

Vincent Del Buono 

President 

The Society for the reform of Criminal Law 


KeyNote Address 
Commissioner Ole Ingstrup 


What are the themes that will be discussed during 
the symposium? What is the purpose of the 
symposium? 


Session 1.2 


A brief cross-country review of facts and figures on 
relevant environmental factors, e.g., demographic 
trends, sentencing patterns, economic factors, etc. 
Followed by discussion. 


Australia - Duncan Chappell (P) 


. Australian Institute of Criminology 


U.S.A.- Stephen A. Carter (P) 


Carter, Goble Associates 


Canada - Joseph Stanford (P) 
Deputy Solicitor General of Canada 


Scandinavia - Anders Troldborg (P) 


Director General, Department of Prison and Probation, Denmark 


12:00-13:00 


Delegates Lunch 


13:00-17:00 Session 1.3 


What Are the "Top Three" Issues for 
the Correctional System in: 


United States - Allen F. Breed (P) 


Criminal Justice Consultant, California 


Peter McKinley 
Director of the Scottish Prison Service, Scotland 


United States - Michael Quinlan (P) 


Director, Federal Bureau of Prisons, U.S.A. 


Jamaica - The Hon. Raphael Carl Rattray (P) 


Attorney General of Jamaica 


Scandinavia - Bjorn Weibo (P) 


National Prison and Probation Administration of Sweden 


17:30-18:30 Reception 
Crush Lobby 
Lester B. Pearson Building 
125 Sussex Drive 
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DAY 2: THE PURPOSE OF CORRECTIONS 
Tuesday June 11, 1991 


8:30-10:15 Session 2.1 


The Relationship Between the Purpose 
of Different Components of the 
Criminal Justice System and the 
Purpose of Corrections 


Professor Nils Christie (P) 
Director, Institute of Criminology and Criminal Law 
University of Oslo, Norway 


The Hon. Helen Corrothers (P) 
U.S. Sentencing Commission 
Washington, D.C., U.S.A. 


Sheriff Principal Gordon Nicholson (P) 
Edinburgh, Scotland 


10:30-12:00 Session 2.2 


The Purpose of Corrections and 
Principal Strategies 


Peter McKinlay (P) 


Director of the Scottish Prison Service, Scotland 


Michael Quinlan (P) 
Director, Federal Bureau of Prisons, Washington, D.C. U.S.A. 


The Hon. Helge Rostad (P) 


Supreme Court of Norway, Oslo, Norway 


12:00-13:00 Delegates Lunch 
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13:00-17:00 Session 2.3 


The Reality of Corrections: 
Impediments and Opportunities for 
Realizing thePurposes of Corrections. 


How can corrections avoid the "corrosive ambivalence" about purposes 
which so often plagues it? Can the participants agree on what are the most 
important of corrections ' objectives? What environmental factors impinge 
on corrections ability to carry out its purpose? 


Norm Inkster (P) 


Commissioner of the Royal Canadian Mounted Police, Ottawa, Canada 


Perry Johnson (P) 


President-Elect, American Correctional Association 


Bill Foster for Dr. John Ekstedt (P) 
Director, Institute in Criminal Justice Policy 
Simon Fraser University, Canada 
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DAY 3: THE CORE VALUES 


Wednesday June 12, 1991 


8:30-12:00 Session 3.1 
The Identification of the Core Values; 
Is it Possible? What Might They Be? 


David McCord (P) 


Church Council on Justice and Corrections, Ottawa, Canada 


| Professor Norval Morris (Р) 
University of Chicago Law School, U.S.A. 


Professor Tony Peters (P) 
University of Leuven, Belgium 


Vivien Stern (P) 
National Association for the Care and Resettlement of Offenders 
London, England 
12:00-13:00 Delegates Lunch 
13:00-17:00 Session 3.1 continued 
The Identification of the Core Values; 
Is it Possible? What Might They Be? 
17:00-18:30 Reception 


Crush Lobby 
Lester B. Pearson Building 


Given by Corrections International 
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DAY 4: THE STRATEGIES 


Thursday June 13, 1991 


8:30-10:30 Session 4.1 


"Shifting the Playing Field"? 
(Community Corrections vs. 
Incarceration) 


Arnold Barrow (P) 
Chief Probation Officer of the Suffolk Probation Service, The Home Office 
London, England 


The Hon. Mike Farnan (P) 


Minister of Correctional Services of Ontario 


Fred Gibson, Q.C. (P) 


Chairman, National Parole Board, Canada 


Vivien Stern (P) 
National Association for the Care and Resettlement of Offenders, London, 
England 


10:30-12:00 Session 4.2 


"Partnerships"? 


Ian Green for Margaret Catley - Carlson (P) 
Deputy Minister, Health and Welfare (Canada) 


Mark Cunniff (P) 


Executive Director, National Association of Criminal Justice Planners, 


Washington, D.C., U.S.A. 


Jean-Claude Perron (P) 


Deputy Commissioner, Correctional Service of Canada, Quebec 


Region 


The Hon. Helge Rostad (P) 


Supreme Court of Norway, Oslo, Norway 


12:00-14:00 Delegates Lunch 
14:00-17:00 Session 4.3 
Offender Rights 
Al Bronstein (P) 


Executive Director, National Prison Project of the A.C.L.U. 
Washington, D.C., U.S.A. 


John Conroy 
Barrister, Mission, British Columbia 
and 
Professor Michael Jackson 
University of British Columbia 


The Hon. Mr. Justice James K. Hugessen (P) 


Federal Court of Canada, Ottawa, Canada 


Dan Préfontaine for John Tait (P) 
Deputy Minister of Justice, Ottawa, Canada 
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DAY 5: THE STRATEGIES (CONTINUED) 


Eriday June 14, 1991 


8:30-10:30 Session 5.1 


Implications for Staff-Offender 
Interaction | 


John Duggan (P) 
Deputy Commissioner, Correctional Service of Canada 
Saskatoon, Saskatchewan Canada 


Professor Tony Peters (P) 
University of Leuven, Belgium 


10:30-12:00 Session 5.2 


Correctional Professionalism and 
Public Confidence 


Harold Levy 
Editorial Board, The Toronto Star 


Rob Nicholson, M.P. (P) 


Parliamentary Secretary, Ministry of Justice, Ottawa, Canada 


Jane Pepino 
Barrister, Toronto, Canada 


Ron Stewart (P) 
Correctional Investigator, Ottawa, Canada 


12:00-13:00 Delegates Lunch 
13:00-15:30 Session 5.3 
General Reporting and Closing 
Ole Ingstrup 


Commissioner, The Correctional Service of Canada 
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A BRIEF CROSS-COUNTRY REVIEW OF FACTS AND FIGURES 


The Future of Corrections 
in the 21st Century 


Broadening our Vision by Narrowing the Focus 


by 


Stephen A. Carter, AICP 
Carter Goble Associates, Inc. 


January 14, 1991 
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Corrections is one component of a human service delivery system that has far more recipients 
than resources to meet the need. Any significant reduction in welfare recipients within the 
corrections component involves a reform of the entire human service delivery system. This has 
extremely high political and financial costs in a current decade when we are both recovering 
from an imbalance of supply side economics; and paying for significant personal, institutional, 
and corporate greed. 


We should not expect to ever eliminate all human suffering and the related necessity for public 
assistance. However, we can expect, and should demand, of our governments that the delivery 
of human services should have a goal-oriented purpose of increasing personal responsibility, 
accountability, and self-actualization. Within the correctional component of the welfare system, 
the need for care and custody obviously will continue. However, the demand for incarceration 
can be managed, if not reduced, if we re-think and re-organize the supply side of corrections 
toward a balance between the punitive and the preparatory requirements of corrections. 


There are many goals within the broad correctional system that must be re-evaluated. However, 
the focus of this paper is upon a singular goal of reducing the rate of recidivism among 
selected population groups to one in three by the year 2000. While this goal is easy to 
State, it is difficult to accomplish because it involves significant changes in more than just the 
manner in which the correctional system responds to its mission and involves the essence of 
public welfare and public education missions as well. 


GROWTH IN THE CORRECTIONAL SYSTEM 


The crisis in corrections has been well documented in recent years. No single answer emerged 
during the last record-breaking decade of suitable methods for a dramatic reduction in the rate 
of recidivism. Perhaps it is time to abandon the search for a universal solution to growth 
management, and narrow our focus to new priorities that would emphasize the reduction of 
the rate of return by selected inmate groups. | 


In Figure 1, the phenomenal growth that has occurred in the total inmate population within 
State prisons during the twentieth century is illustrated. While our nation’s incarcerated 
population grew significantly during various timeframes within this century, there is nothing that 
parallels the growth that has occurred since the mid-1970's in the State prison populations. 
This growth has occurred, at least during the decade of the 1980's, at a time when 
demographers have reported a shrinking population pool of at-risk individuals that often 
comprise our prison population; e.g., adolescents and young adults. 
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Figure 1 
State Prison Population: 1900 - 1990 


Thousand State 
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Similar to the growth in total incarcerated prison population, the rate of incarceration has also 
been increasing during the twentieth century. Again, the rate of increase has been the most 
phenomenal and disturbing in the decades of the 1970's and 1980's. There is little evidence 
in recent 1990 statistics that would indicate that either the rate of incarceration or the total 


prison population has done anything other than follow the trend of the last ten years into the 
1990's. 


In the January 1991 issue of the ACA | Table 1 

newsletter-On The Line— Tony Travasano Adults Under Correctional Supervision 
pointed out that one of the historical goals 
for corrections has been achieved. For 
years, he said, the correctional community 
felt that if 75 percent of those under 
correctional supervision could be managed 
within a community setting, we would 









Supervised in the Community 
Probation 62,2% 
Раго!е 


Incarcerated 








have achieved a balanced correctional Jail 9.7% 
system. As is shown in Table 1, the most enson ба 
recent statistics illustrate that we now have 

slightly more than 26 percent of the total 
number of persons under some form of 
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community control incarcerated in correctional facilities. However, to have achieved this goal, 
we are now annually expending more than $20 billion on incarceration alone. This exceeds the 
combined total annual budgets of more than ten states. Therefore, in achieving what was once 
felt to be a realistic correctional system goal, we have simply exceeded all expectations regarding 
the number of persons incarcerated or under some form of community control. 


Figure 2 
Public Expenditures 
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We have achieved this goal during the same century when public expenditures for law 
enforcement and corrections have remained virtually level. As seen in Figure 2, the public 
expenditures for corrections has remained at approximately three percent of the total 
government expenditure for services during the last half of this century. Although the 
magnitude of dollars expended has increased more than 1,000-fold, as a percentage of total 
government expenditures for services, corrections has remained less than three percent. 
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Focusing for the next moment on the Table 2 


growth in incarcerated population, Table 2 State Prison Population and Annual Releases 
illustrates the average annual population, 
admissions, and releases within State 
prisons during the recently completed 
decade. The number of inmates 
incarcerated in State prison systems more 
than doubled during the last decade. The 
number of releases remains virtually 
constant as a percentage of the total 
annual population, ranging between 45 to 
55 percent. During this decade of a nearly 
three times increase in the number of 


Inmates 


304,844 
341,255 
384,686 
405,322 
430,304 


463,048 . 


500,725 
536,135 
561,190 


Growth 


198,288 
202,565 
232,075 
188,821 
212,060 


Releases 


136,968 
142,489 
157,144 
191,237 
191,499 
203,785 
230,672 
270,506 
301,378 


£ r = 
*. 
k? ? 
— - - 
. 


653,392 364434 
691,523 н 





persons incarcerated in State prisons, there 
was a doubling of the number of inmates 
released back to society. It is the annual released population from State prisons that represents 
one of our greatest potentials for reducing the rate of recidivism. 


Not only has the population dramatically increased within the Federal Bureau of Prisons and the 
State systems, the more than 3,300 jails in the United States are currently receiving the brunt 
of much of the growth that is occurring in the correctional system. Counties are being asked 
to manage increasingly larger and more difficult populations within facilities that were 
constructed decades ago. More than 20 percent of the facilities currently operating as a part 
of county systems were constructed during the 1800's. These facilities simply are not equipped 
to meet the growing full-service requirements of the detainee population. 


As is evident in Table 3, a significant number of individuals are being held annually in county 
jails. A 15 percent increase in the number of persons incarcerated in county jails occurred in 
just the last two years alone. 


Similar to State prisons, the annual admissions in jails has been increasing dramatically to the 
point that, as shown in Table 4, in 1989 approximately ten million persons were admitted to 
a municipal or county incarceration facility. During that same timeframe, approximately 9.5 


million persons were released either back to the community or committed to a State correctional 
system. 


If there is to be any significant reduction in the rate of return by parolees to the correctional 
system, then the focus of attention must be upon those inmate categories that are annually 
being released to begin productive lives in a society within which they were unable to legally 
Co-exist prior to incarceration. 
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Table 3 
Fifteen Largest Jurisdictions - Average Daily Population 


Jurisdiction 


Los Angeles County, California 
New York City, New York 
Harris County, Texas 

Cook County, Illinois 

Dallas County, Texas 

Dade County, Florida 

San Diego County, California 
Shelby County, Tennessee | 


Santa Clara County, California 
Orange County, California 
Philadelphia County, Pennsylvania 
Maricopa County, Arizona 

New Orleans Parish, Louisiana 
Sacramento County California 
Alameda County, California 


Total 


Total Jail Population 


# Of Jails 


8 
14 
22 


22,426 
16,500 


8,206 
7,000 
5,800 
4,773 
4,477 
4,452 
4,316 
4,281 
4,277 
3,905 
3,700 
3,321 
3,110 


100,544 
386,845 


1989 ADP 


Table 4 
Annual Jail Admissions and Releases 
By Legal Status and Sex (1988-1989) 


Number of Admissions/Releases 


1988 National 
Jail Census 


1989 Annual 
Jail Survey 


Total Admissions 9,669,954 9,774,096 
Adults 9,604,691 9,720,102 
Juveniles 65,263 53,994 


Total Releases 9,550,369 9,494,814 
Adults 9,485,883 9,442,773 
Juveniles 64,486 52,041 
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The National Institute of Justice recently 
published | up-to-date information 
concerning recidivism rates among 
parolees. In Table 5, the-results of this 
data ts illustrated. 


Although many new persons become 
involved in the national system of 
incarceration each year, more than 50 
percent have been previously incarcerated 
at least one time. A recently published 
article in the Washington Post assigned to 
the United States the dubious honor of 
being the highest incarcerating country in 
the World. When examining the statistics 
in Table 5, it is no wonder that we as a 
nation are at a significant cross-road of the 
conflict between demand for incarceration 
and the ability of government to supply 
resources to meet the demand. 


It is because the answers to the crisis in 
corrections are many and varied that it is 
necessary to return to the original goal 
identified in this paper of reducing the 
recidivism rate among selected offender 
groups to one in three. 


THE SELECTED POPULATION GROUPS 


Table 5 
Recidivism Rates Among Young Parolees 
(Percentages Within 6 Years) 












Re- Re- Re- 
Arrested Convicted Incarcerated 





All Parolees 69% 53% 49% 
















Sex 
Men 70% 54% 50% 
Women ` 52% 40% 36% 















Race and Origin 


White 64% 49% 45% 
Black 76% 60% 56% 
Hispanic 71% 50% 44% 


Other 75% 65% 63% 








Education 
< 12 Years 71% 55% 51% 

HS Graduate 61% 46% 43% 

Some College 48% 44% 31% ` 







Paroling Offense 
Violent Offenses 64% 43% 39% 
Property Offenses 73% 60% 56% 






Any significant long-term changes in the number of persons incarcerated in America requires 
a complete re-evaluation of the type and number of offenders that habitually return to the 
criminal justice system. As has been well-documented in countless studies by many and varied 
groups, the reasons for recidivism are as complex as the public welfare and criminal justice 
system. While this paper does not attempt to examine the socioeconomic or cultural causes for 
recidivism, certainly one of the highest priorities of our nation must be a re-examination of the 
family unit and its implications for massive social change, especially in the problem area of 


repeat offenders. 
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With the economic demands placed on the traditional nuclear family, it is most difficult to 
achieve and maintain stability, especially if the youthful offender has already embarked upon 
a pattern of criminal offenses. Today, half of all women with children under six years old work. 
While it is certainly necessary and possible to rear children in crime-free family settings headed 
by a single working mother, we must be aware that the statistics support evidence of a higher 
propensity for crime among single-parent, low-income families. 


According to the recently published, Megatrends 2000, there is a growing consensus that the 
root of poverty, and all of its prevalent linkages to crime, is a failure to create families. In the 
early 1970's, one family in nine was headed by a woman. Today, one family in six is headed 
by a single mother. There are 5.5 million poor families in the United States with children, which 
means that the poor are overwhelmingly children. 


Without a doubt, one of our greatest challenges in an effort to reduce recidivism is to reach a 
youthful population, and especially those who live under disadvantaged economic, social, and 
cultural conditions. It is for this reason that youthful offenders with developing patterns of 
criminal activity are listed at the top of the suggested special emphasis groups for reduced 
recidivism, which are illustrated as follows: 


Youthful offenders with three or more juvenile offenses 

Habitual drug abusers 

Low-skilled, under-educated inmates with sentences less than five years 
Inmate mothers 

Victimless offenders 


Youthful Offenders 


One of the most rapidly growing categories of offenders, yet one with the 
greatest opportunity for change, is represented by youthful offenders that 
have already established a pattern. of crime. Programs oriented toward this 
category must focus first upon the family unit and the support necessary 
to re-establish parental and peer group support. Successful programs have 
been developed in many institutions that alter the youthful offenders 
pattern of criminality while incarcerated.: However, a much more extensive 
program of intensive supervision following incarceration is necessary to 
decrease the extremely high return rate among youthful offenders. 


Habitual Drug Abusers 


Although the United States has launched a major worldwide effort at drug 
interdiction and increased law enforcement efforts oriented toward 
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reducing the availability of drugs, we continue to have astoundingly high 
percentages of the inmate population with histories of substance abuse. 
A recent study in the Washington, DC correctional system found that 85 
percent of inmates had a history of substance abuse. Law enforcement 
alone cannot, and will not, reduce recidivism among habitual drug abusers. 
Within the correctional environment, a much higher percentage of staff 
resources must be allocated to proven programs for conquering drug 
addiction. These programs must begin with careful screening of the 
inmate's propensity for substance abuse; development of specific programs 
to meet a variety of personal deficiencies; an organized an consistent 
program of choice and change therapy; a transitional program as the 
inmate prepares to leave the incarcerated environment; and perhaps most 
important, a structured program for intensive involvement with support 
groups in the community following release from incarceration. 


Low-Skilled/Under-Educated Offenders | 

By far, the largest percentage of inmates incarcerated in America either 
have never held employment or were working in low-paying, under-skilled 
jobs. Most of these inmates had low educational attainment levels and, 
as shown previously in Table 5, 51 percent of those paroled with less than 
12 years of formal education returned to the correctional system. An 
astounding 71 percent were re-arrested. Although our Incarceration 
facilities cannot easily become educational institutions, a significant shift 
in the type of programming and facilities to support these programs must 
be accomplished to afford inmates opportunities for improving job skills 
and developing employable work habits. 


Inmate Mothers 
During the decade of the 1980's the percentage of women incarcerated 
in American correctional facilities doubled. An increasingly large 
percentage of these women are mothers. Many of their offenses are 
related to the support of substance abuse habits. A large percentage of 
the women have no prior experience in parenting and are in danger of 
passing along to their offspring patterns of criminality. The plight of many 
of the inmate mothers is related to economics. A significantly improved 


skills development program, among many other forms of self-help and 


self-esteem enhancement must be offered within our institutions toward 
the objective of reducing the increasing recidivism rate among young 
inmate mothers. 


JANUARY 14, 1991 -8- 





The Future of Corrections in the 21st Century 





Victimless Offenders 

Again, as shown in Table 5, property offenders returned to jails or prisons 
at a rate of nearly 1.5 times that of violent offenders. By far, property 
offenders represent the largest category of incarcerated offenders. Again, 
many of these offenders are involved in robbery and burglary to support 
substance abuse habits. However this offender category remains 
incarcerated for a much shorter period of time than violent offenders and, 
therefore, if a greater emphasis on meeting the social and economic 
deficiencies of these inmates is not accomplished, then they will certainly 
return to the system in a short period of time. 


There are many other categories of offenders that offer opportunities for reduced recidivism 
through intensive programming and job skill support programs. These have been selected due 
to their high percentage within the incarcerated population and the existing ability to provide 
programs that could impact the rate of return. 


Within the high recidivism groups, many racial and ethnic characteristics are represented. In the 
following table, two categories of racial and ethnic groups have been given particular emphasis 
because they represent the fastest growing groups within the US incarcerated population. 
Blacks comprise 12 percent of the total US population and represent 40 and 46 percent of the 
local jail and State prison population, respectively. The Hispanic population represents only six 
percent of the US population, but 13 and 10 percent of the local jail and State prison 
population. Although certainly not universally true, these racial and ethnic groups also tend to 
represent higher proportions of low-income, disadvantaged families. Not only is the propensity 
for poverty higher among the Black and Hispanic groups, the birthrate is also higher. This 
would indicate that programs and job training, parenting, child care, education, skills 
development, and crime prevention must be expanded, along with enhanced opportunities for* 
meaningful employment and personal development. An imbalance exists throughout our 
country regarding the distribution of resources among racial and ethnic groups that will do little 
to reduce the current high rate of return among offenders from these racial and ethnic groups 
unless greater attention is given to meeting specialized needs. 
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OBJECTIVES FOR THE REDUCTION OF RECIDIVISM 


To support the previously stated goal of a reduction in the rate of recidivism from one to two, 
to one to three, three specific objectives are suggested. These objectives involve the following: 


e Awareness 
e Prevention 
e Rehabilitation 


Awareness 

There is little hope for increasing public safety while reducing the cost of 
crime without raising the level of understanding regarding the 
effectiveness of corrections. A far greater emphasis must be placed upon 
solving problems at the community, if not neighborhood, level. This 
means both teaching and accepting responsibility for crime and its 
consequences. To achieve this, the following is offered as an objective for 
increasing public awareness. 





To increase the public and offender understanding of the 
cost and causes of recidivism through a focused 
educational program on responsibility and accountability. 





Raising the awareness of the public regarding the cost and non-benefits 
of crime must focus upon both the incarcerated and non-incarcerated 
populations. Elected officials and community leaders must be given 
options, not mandates, and the resources to evaluate a wide variety of 
concepts, especially those oriented toward the at-risk groups who most 
frequently return to incarceration. Only by a concerted effort of raising 
the awareness levels of the community of the benefits associated with 
reducing recidivism, and increasing the awareness of inmates that the cycle 
of crime and punishment is fruitless, will we have any hope of going 
beyond the current status quo. 


The most prevalent public attitude of “out of sight, out of mind" cannot 
be permitted. The public must be made aware that the average offender 
uses more than $20,000 of public money before they are ever incarcerated 
ie in a State prison system. Beginning at that time, the average incarcerated 
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inmate in a State prison system costs at least $20,000 per annum and, 
based upon present recidivism rates, we are receiving very little return for 
that $20,000 investment upon their release. Correctional officials cannot 
change the patterns of criminality among a significant number of inmates 
without the public’s support through alternatives to incarceration, as well 
as focused financial investments among those groups that represent the 
greatest potential for change. 


Our only real hope for reducing the increasing cost of incarceration is the 
reallocation of a much larger share of public safety and public welfare 
resources to prevention techniques. Our dialogue, and indeed our 
legislative and community actions, must quantify for the correctional 
system stakeholders, the benefits of preventing, rather than reacting to 
recidivism. Prevention techniques should shift away from institutions and 
toward individuals, with a focus upon the acceptance of responsibilities. 
In this regard, the objective for prevention is identified as follows: 





. To quantify for the correctional system stakeholders, the 
benefits of preventing, rather than reacting to recidivism. 





Unfortunate as it may sound, Individuals must develop a larger stake in 
reducing their probability for becoming victims. This may involve a painful 
altering of lifestyles for many groups. As can be seen in Table 6, like the 
incarceration population, many of those who are victims of crimes are also 
the high-risk and disadvantaged of our general population. As can be 
seen from Table 6, by far, the age group that has the greatest propensity 
for becoming victims of violent crime are 25 years of age and younger. 


The rate of robbery, for example, drops to nearly half for the 25 to 34, 
versus the 20 to 24, age groups. Among those likely to be victims of 
assault, the young are also the prevalent group. 


Relative to race and ethnic groups, black citizens are nearly three times as 


likely to become victims of robbery than whites. The assault rate, 
however, is approximately the same for blacks and whites. 
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Who are the Victims of Violent Crime? 
(Rates er 1,000 Persons Age 12 and Older 


Robbery 


Sex 
Male 
Female 


Age 
12-15 
16-19 
20-24 
25-34 
35-49 
50-64 
65 and Older 


Race and Origin 
White 
Black 
Hispanic 
Other 
Non-Hispanic 


Income 
Less than $7,500 
$7,500-$9,999 
$10,000-$14,999 
$15,000-$24,999 
$25,000-29,999 
$30,000-49,999 
$$50,000 or more 


Residence (1984) 
Central Clty 
Suburban 
Rural 


F NJ) (Q) mM O ¿O WO 


4 
1 
7 
8 
5 


Assault 


32 


Rape 





As might be expected, the 
less affluent are also more 
likely to be victims of both 
robbery and assault. As 
also expected, the 
propensity for both is 
higher among urban, rather 
than suburban or rural, 
dwellers. 


Most of this information 
would have been assumed 
by the average citizen. 
However, knowing this 
information and developing 
realistic ^ programs that 
reduce the overall 
probability of becoming a 
victim is a part of the 
prevention techniques for 
reducing crime and, 
ultimately, recidivism. We 
have the same responsibility 
to avoid becoming victims 
as we do to avoid 
becoming offenders. 


Focusing prevention 
techniques on those who 
are both victims of crime 
and perpetrators of such 
will not yield short-term 
results. We must be willing 


to define specific objectives to be obtained over a sustained effort and 
timeframe. Prevention will mean investing without any apparent and 
immediate return. Within the limited resources that our Federal and local 
governments possess to prevent crime, and then the return rate of 
offenders, it would seem that one of our highest priorities would be to 
invest human and financial resources in those areas of our country where 
the rnajority of the offender population reside. 





JANUARY 14, 1991 


m 





The Future of Corrections in the 21st Century 


Rea ga I AT TT A I I EUN NT ST CC NOM RG ERY, TE NOE SE ET I TS RET CEU Pe DOE, 


JANUARY 14, 1991 


As shown in Table 7, of the approximately 385,000 persons incarcerated 
in jail last year, 26 percent were incarcerated in 15 of the more than 3,300 
counties. Expanding this number to the 25 highest incarcerating counties, 
approximately one-third of the persons held in jails originates in less than 
one percent of the counties 
within the United States. 


; , Table 7 
California alone accounts for . | . | 
Jail Population: Average Daily Population 
41 percent of the top 15 š 3 кР 


. | . | | By Legal Status and Sex (1988-1989) 
incarcerating counties. With 


this type of information, a l 
close scrutiny of the offender ue of Jai inmates _ 
characteristics within these Jail survey Percent 
high incarcerating counties Census Of Jails Change 
and significant information 1988 1989 1988/89 
concerning the socioeconomic 
characteristics of these All Inmates 336,017 386,845 15% 


communities, more focused 


Аа Adults 334,566 384,954 15% 
efforts on specialized Male 306,379 349,180 14% 
programs both inside and Female 28187 35,774 27% 
outside of institutions would 


yield results in a reduction of | Juveniles 1,451 1,891 30% 
the recidivism rate. If nothing 
else, the development of 
incarceration programs that continue for reasonable periods of time 
beyond incarceration that focus upon supporting the inmate in the 
obtainment and maintenance of employment would have a dramatic 
impact upon the rate of recidivism. 


Adding to the information regarding the highest committing counties, in 
Table 8, the highest incarcerating states are shown. The top ten states 
with the largest prison populations represent more than 56 percent of all 
state prisoners in the United States. Some of this is obviously related to 
the significant general population of each of these states. However, when 
one looks at the second half of this table regarding the ten highest 
incarcerating states, many sparsely populated states (such as Nevada, 
South Carolina, Louisiana, Alaska, Arizona, Delaware, and Alabama) have 
frighteningly high rates of incarcerating their population. With the 
exception of Nevada and Delaware, the remainder of these high 
incarcerating states also have a high percentage of minority and ethnic 
populations. The southern states included in the ten highest incarcerating 
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states have also been undergoing significant economic and social changes 
from agrarian to service or industry based cultures. 


Table 8 Again, as with the 

The Prison Situation Among The States highest incarcerating 
Year-End 1989 counties, programs 

that prepare the 
10 States With Largest 10 States With Highest offender for a more 
1989 Prison Populations 1989 Incarceration Rates stable 


| employment 
(Number Of Inmates) (Per 100,000 Residents) _ and support system in 
California these states could 


New York South Carolina . . 


ha produce impressive 
ll: ou sna results in the reduc- 
Michigan Oklahoma tion of recidivism. By 
Ohio Arizona focusing prevention 
Illinois techniques and re- 
Pennsylvania ... Michigan sources in areas (and 
Georgia Alabama institutions) where 
Nena dad ма апа the greatest number 
of incarcerated 
individuals reside, or the incarceration rate Is the highest, there is hope for 
a higher return on our national investment, rather than simply trying to 
provide something for everyone. 


The responsibility for preventing crime, and then preventing the return to 
crime, cuts across all socioeconomic and cultural aspects of our society. 
The prevention of recidivism cannot, and will not rest, exclusively with 
government. While much of the funding for prevention will rightfully 
reside with governmental agencies, the private sector, and business in 
particular, must assume a larger stake in the prevention of crime and 
recidivism through well defined cooperative programs. These programs are 
many and varied, and include such activities as adopt-a-school, employee 
education, role model and peer group counseling, and literacy training, 
among many others. Surely what will work best in crime and recidivism 
prevention programs are tailored efforts to match individual strengths and 
needs with government in concert with the private sector responding to 
each individual and not simply to classes, groups, and categories of 
offenders. The more individualized the prevention effort, the greater the 
possibility of results. Government simply does not have the funds to give 
the level of individualized attention and must call upon more participation 
by the private sector to assist in this significant undertaking. 
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Rehabilitation 
It is an individual who changes him or her self, before attempting to 
change society. Individuals can leverage change far more effectively than 
most institutions. Therefore, as stakeholders in the correctional 
community, our efforts toward preventing both crime and recidivism must 
have an individualized focus. 


The last of the three specific objectives for reducing recidivism is a return 
to the belief that rehabilitation does work, if given the resources and 
timeframe to accomplish practical goals. One of our greatest challenges 
in rehabilitation is to overcome the historical perception of society that 
somehow rehabilitation and punishment are incompatible. The third and 
final objective, then, is noted as follows: 


To improve the quality of coping and job-readiness skills 
among the inmate population and the acceptance of such 
among the general public. 


The cost of community control within the United States, even though we 
have achieved one of our objectives of incarcerating only 25 percent of 
those under community control, is staggering. More than $35 billion is 
spent annually arresting, prosecuting, and trying defendants who.go to 
prison. In addition to this cost, currently the annual cost of incarceration 
exceeds $20 billion. Finally, the cost of probation and parole annually is 
approximately $1.5 billion. Therefore, the United States expends more 
than $55 billion annually to assure community control for those individuals 
living outside of our society and, as presented earlier in this paper, 
approximately 50 percent of that investment is re-invested in future 
incarceration. 


The focus of rehabilitation must change away from the current notion of 
warehousing and "out of sight, out of mind." Given the tremendous 
demand for semi-skilled and skilled employment that will face our nation 
and the world in the next millennium, especially in the field of information 
technology, and the incredibly high cost of not stabilizing the growth in 
prison population, it is inconceivable that we cannot as a public policy 
realign priorities and place maximum emphasis upon rehabilitation. 
Perhaps our focus within rehabilitation should shift to a major emphasis 
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upon teaching coping skills and job readiness skills, and raising the 
awareness level of the general public of the economic, if not social, value 
of this emphasis. We face the continued prospect of expending more than 
$55 billion annually at a time when our country is on the brink of a 
significant economic slow-down, if not a possible war in the Middle East 
where the monthly expenditures are expected to exceed $25 billion. 


Our future must consider rehabilitation in a different light. Given the 
incredibly high figures previously quoted, regarding the annual costs of 
crime and incarceration, almost any cost that provided a reasonable 
assurance that we would achieve a recidivism rate among selected 
population groups of 33 percent would be a convincing argument for 
shifting away from the "warehousing" mentality that was so pervasive in 
the 1980's. 


If within the selected inmate population groups identified earlier a 
recidivism rate of one in three could be achieved, then the possible cost 
avoidance for arresting, prosecuting, trying, and incarcerating could be as 
much as $10 billion annually. While the cost of rehabilitation will initially 
appear greater than simply incarcerating, when the entire public welfare 
costs are considered, rehabilitation costs pale in comparison. If we were 
to shift the focus of our major institutions away from simply incarcerating 
and toward rehabilitation, the significant cost-saving changes in design, 
programs, and managing of these institutions would be dramatic, to say 
the least. 
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LOOKING TO THE FUTURE 


In his book, Megatrends 2000, John Nesbitt said that, "The year 2000 is operating like a 
powerful magnet on humanity, reaching down into the 1990's and intensifying the importance 
of this decade. The most exciting breakthroughs in the twenty-first century will occur not 
because of technology, but because of an expanding concept of what it means to be human." 


As we approach the beginning of the third millennium, the way we address rehabilitation, 
prevention, and awareness will provide new dimensions to what it means to be human. Within 
the field of corrections, we are faced with an almost unbelievable possibility of growth in the 
incarcerated population, unless we re-define what it means to be human and to be incarcerated. 
As shown in Figures 3 and 4, if we allow the public attitudes and our response to crime and 
punishment to match that of the twentieth century, then we can expect in the early decades 
of the twenty-first century to pay the price for incarcerating between 1.6 and 2.5 million 
persons annually. Figure 3 is a straight-line projection of the annual incarceration for each of 
the nine decades thus far in the twentieth century. Figure 4 takes the more alarming, 
unprecedented growth that has occurred in the last two decades and projects that to our 
current base. 


Figure 3 
The Prison Incarceration Rate: 1900 - 1990 


Inmates Per 100,000 
US Population 
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Figure 4 
State Prison Population - Future Projection Scenario 


Thousand State 
Prisoners 
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Neither of these figures were presented as based upon extensive scientific explorations of the 
causes and effects of crime, but simply the patterns that are reflected by our performance 
during the past decades. The projection techniques can be debated. However, the fact remains 
that regardless of the forecasting model, it is evident that it is not simply general population 
growth that is now driving our incarcerated population. During the latter part of this century, 
we have had a general slowing in the growth of general population. At the same time, we 
have had unparalleled growth in the number of persons incarcerated and the length of time for 
which they are remaining under community control. We will never eliminate the need for 
community control and, more specifically, incarceration. However, if we are to achieve a 
balance that is affordable in light of many other economic priorities facing this country, then 
a return to a recidivism rate of one in three offenders could have a significant economic, if not 
social and cultural, impact upon our nation. 
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One of our most challenging problems facing us in this last decade is how to educate and train 
people to qualify for the abundance of good jobs that will occur in new, well-paying fields. 
Correctional professionals must be seen truly as professionals, and compensated accordingly. 
In doing so, there will be greater hope that we can then better train and educate the inmate 
population to acquire and maintain jobs within the anticipated two million new jobs in the 
technical fields alone each year. 


Although most of these jobs should rightfully be filled by law-abiding, well-trained citizens, it 
Is also our responsibility to assure that those who have once lived outside the laws of our 
communities are given a reasonable chance to emerge from community control with the ability 
to become productive members of our society and share in the new American dream in the next 
century. As | said in my opening statements, there are no easy answers at a time when we 
desperately seek quick solutions. However, a recognition of the possibilities of achieving a one 
in three rate of return in our incarcerated population through more focused attention on 
awareness, prevention, and rehabilitation techniques challenges and, potentially, rewards us all. 
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Introduction. 


The European settlement of Australia was undertaken just 
over two hundred years ago specifically to provide a 
destination for convicts too numerous to be accommodated 
in the overcrowded prisons of eighteenth century England. 
Social upheaval resulting from the Industrial Revolution 
and the movement of vast numbers of people to the cities, 
had led to substantial increases in criminal behaviour 
and rates of imprisonment. The loss of the American 
colonies, to which thousands of convicts had previously 
been transported. led to the nomination of faraway New 
South Wales as the ideal penal colony (Shaw 1966, Hughes 
1987). | 


In view of the fact that Australia's origins are so 
closely linked with penal servitude, one might hope that 
this was a subject on which Australians would have 
developed farsighted views and put in place forward- 
thinking policies. Indeed, in the 1830s and 1840s there 
was a brief period of enlightenment in penal policy, as a 
result of reforms proposed and in a limited way 
implemented by Alexander Maconochie, one of the few 
innovative prison reformers in Australia’s history. 
Maconochie’s emphasis on rehabilitation was, alas, ahead 
of its time: a contemporary wrote that he seemed to think 
‘the object of a penal colony is to make the convicts as 
happy as possible’ and concluded that his ‘speculations 
were...of little worth...for his mind is enveloped in a 
sort of fog’ (Shaw 1966, 275). 


As the following facts and figures will reveal, Australia 
is not a country which has dealt radically or 
innovatively with issues in corrections, despite the 
extent and quality of Australian research undertaken in 
this field, especially over the last decade. Like many 
other societies, Australians prefer their prison 
population to be out of sight and out of mind, and regard 
prisoners as unworthy recipients of scarce public funds. 


Correctional Administration 


Australia has a federal system of government, whose 
constituent states and territories have responsibility 
for the administration of their own criminal justice 
systems. Thus Australia has the benefit of eight 
separate police forces, eight court systems and eight 
corrections authorities. It would be surprising indeed 
if this multiplicity of organisations did not lead to 
considerable variation in policy at every stage of 
criminal justice administration. 


Overall, Australia has for much of the present century 
displayed less punitive attitudes towards convicted 
criminals than many other countries, and, as Figure 1 
below shows, on an international scale has had quite low 
rates of imprisonment. 
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Figure 1 here 


Nevertheless, over the past decade particularly, there 
has been growing disparity between jurisdictions in 
prisoner numbers. Imprisonment rates in some 
jurisdictions have actually declined in recent years, but 
overall the national imprisonment rate has increased 
dramatically (Biles 1989). 


At January 1991, there were 13,561 persons in Australian 
prisons. This represented a rate of 79 per hundred 
thousand of the total Australian population (116 per 
hundred thousand of the adult population). This compares 
with 60 per hundred thousand in 1984. 


Prison inmates are of course only a proportion of the 
total in the corrections system: Figure 2 below 
illustrates the proportions serving various supervision 
and detention orders. | 


Figure 2 here 


Characteristics of the Prison Population 


Let us now look at who these prisoners are. There are 
few surprises, and in aggregate they bear considerable 
similarity to the prison populations of the United States 
and Canada. The source for these data is a publication 
of the Australian Institute of Criminology, Australian 
Prisoners 1989 (Walker and Dagger), which sets out the 
results of an annual national prison census carried out 
under the auspices of the Institute. This census 
provides a ‘snapshot’ of the population on one day of the 
year. It must be remembered, however, that in the course 
of any year more prisoners come and go through the prison 
systems than remain: the average period of imprisonment 
in New South Wales, for example, is less than 6-12 months 
(Scagliotti 1988). 


The census reveals that, as expected, prisoners are 
overwhelmingly male. Women make up only 5 per cent of 
the prison population, though this has increased from 3.9 
per cent since 1984. Almost half of all prisoners are 
aged between 20 and 29, and a further 30 per cent are 
between 30 and 39. 


Only 20 per cent overall were known to have been in 


employment at the time they were charged and only 7 per 
cent were known to have completed secondary education. 
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More than half were known to have been imprisoned on a 
previous occasion. When we look at the reasons for their 
imprisonment, we find that about one third have been 
imprisoned for homicide, assault or sex offences, a 
further third for property offences, 12 per cent for 
robbery and 10 per cent for drug-related offences. About 
a quarter of all prisoners were serving sentences of 
between two and five years, and a further 20 per cent 
between five and ten years: no executions have occurred 
in Australia since 1967, and the death penalty was 
formally abolished in all jurisdictions by 1985 (Potas 
and Walker 1987). 


The proportion who were solely fine defaulters has 
decreased markedly since 1984, when they made up 44 per 
cent of the total, to 23 per cent in 1989: this change 
has been a direct result of various fine default option 
schemes, and an increasing recognition of the principle 
that people should not be imprisoned for the non-payment 
of fines if this can possible be avoided (Biles 1989). 


Prisoners who were overseas-born made up 20 per cent of 
the prison population, nearly half of these being either 
British, Irish or New Zealander in origin. 


It is important to point out that 12 per cent of 
prisoners overall in 1989 were on remand awaiting trial: 
in New South Wales this figure was around 23 per cent. 
This high figure is a source of great concern in 
practical terms for many of these remandees are held in 
police lockups and other accommodations not designed for 
lengthy stays. In moral terms this state of affairs is 
reprehensible because of the underlying assumption that 
virtually all remandees will eventually be convicted, and 
the remand period will simply be deducted from their 
sentence; inadequate consideration is given to the 
prospect of an unproven offender spending a long period 
in prison. 





An outstanding aspect of the prison population of 
Australia concerns the disproportionate numbers of 
Aboriginals. As Figure 3 below shows, Aboriginals are 
grossly overrepresented in nearly a11 jurisdictions. 


Figure 3 here 





Aboriginals compose 1.3 per cent of the total Australian 
population, but make up 14 per cent of the prison 
population. In some jurisdictions this 
overrepresentation is even more dramatic: Aboriginals 
make up 22 per cent of the Northern Territory population 
and 69 per cent of its prison population; in Queensland 
the corresponding figures are 2.4 per cent and 17 per 
cent, and in Western Australia 2.7 per cent and 36 per 
cent. 
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Much has been written about the reasons for this tragic 
situation (Wilson 1982, Hazlehurst 1987, National 
Committee on Violence 1990). Indeed a Royal Commission 
into Aboriginal Deaths in Custody has just completed a 
three year investigation devoted to this subject. 
Certainly these high rates of crime and imprisonment in 
the Aboriginal population must be seen as a manifestation 
of demoralisation and dispossession of a kind shared by 
some of the native peoples of the United States and 
Canada. 


Demographic Trends 


It is necessary to place this information about the make 
up of the prison population in the. context of the 
demographic character of Australia as a whole. 


Through the 1980s, reported crimes for Australia rose by 
almost two-thirds. This phenomenon has provoked strong 
reaction in both the community and government, sometimes 
akin to a moral panic. Australia, of course, has not 
been alone in this experience, and research, both in 
Australia and overseas, suggests that such rising crime 
figures may be due in large measure to short-term 
population growth trends. Walker (1991) has demonstrated 
graphically the effect of the baby-boom bulge, 
experienced worldwide, but accentuated in Australia by 
post-war immigration on an enormous scale, as well as the 
so-called 'baby-boom echo’. 


Walker states that in Australia, as in many other 
countries, the peak age of arrest or caution for property 
offenders is only about 15 years. Violent offences peak 
at around 18 years, after which all offences begin to 
fall. He shows how the disproportionate number of 
adolescents in the population has mirrored the bulge in 
offending through the 1980s. 


Walker observes that ‘as these juveniles get older, a 
certain proportion will continue in their criminal 
careers. However, as they age, their pattern of 
offending also changes....Firstly, they tend to restrict 
their activities to burglary, and other theft categories 
such as shop-stealing. More serious offences, involving 
violence, peak a few years later, as the teenagers 
experiment with alcohol, cars and sex.’ 


These demographic factors clearly have implications for 
the prison system, as society at large clamours for 
retribution. Biles has observed (1989) that there is ‘a 
strong political imperative for governments to be seen by 
the public to require strict measures to be taken against 
criminals, and this leads to increased imprisonment 
rates.’ Indeed, he suggests that generally rates of 
imprisonment are less an indication of rates of offending 
than a reflection of sentencing practices and public 
attitudes. 
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These comments are echoed by Walker (1988, 5), who 
concludes that ‘There is little evidence to suggest that 
jurisdictions with high rates of imprisonment succeed in 
reducing crime rates below those with less punitive 
courts.... Conversely, however, when faced with high or 
increasing rates of offending, there is often no 
politically feasible alternative to increased penalties, 
no matter what the financial cost to the community.’ 


Judicial Response and Sentencing Practices 


An inevitable consequence of these trends has been 
increasing overcrowding of prisons, as they become 
squeezed between the reluctance of both community and 
politicians to spend money on facilities, and the large 
numbers being sentenced to terms of imprisonment. 


A major problem lies in the fact that corrections 
authorities have little or no control over the flow of 
offenders, and those responsible for the inflow - police 
and the courts- have no responsibility for and often not 
even any awareness of the state of prison capacity. 


To this can be added another factor - the political 
response to perceived increases in rates of offending, 
exemplified in Australia by the policy referred to as 
‘truth in sentencing’ in the jurisdiction of New South 
Wales. This policy has resulted in the abolition of the 
system of remissions; in addition,other aspects of the 
sentencing process have been altered, most notably the 
length of time expected to be served in custody relative 
to the period to be spent on conditional release. 


The broad aim of the policy change in New South Wales has 
been to ensure that prisoners serve the actual sentence 
imposed upon them. The stated intention was said not to 
be to make sentences longer. However, it was evident 
from the beginning that this effect would only be avoided 
if the courts responded to the abolition of remissions by 
imposing shorter custodial sentences. 


After eighteen months of the operation of this policy it 
is already clear that courts have not reacted in this way 
( Matka 1991). A combination of the consequences of this 
policy change, together with an increased willingness of 
New South Wales courts to resort to imprisonment, has 
resulted in a prison population increase of 21 per cent 
between 1989 and 1990 (Walker and Hallinan 1991). 


As well as illustrating the problems faced by the 
corrections system through policy changes in another arm 
of the criminal justice system, this example also shows 
the paucity of systematic guidelines and other sentencing 
information available to the judiciary. This problem was 
addressed at length by the Australian Law Reform 
Commission in its Report on sentencing (Australia 1988) 
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and is currently under discussion at the recently- 
established Judicial Commission in New South Wales. 


There is of course a legitimate tension between the 
freedom of the judiciary to exercise sentencing 
discretion, and the desire for consistency in sentencing 
decisions. However, the corrections end of the system is 
necessarily compelled to bear the consequences of policy 
changes resulting, for whatever reason, in higher 
imprisonment rates. 


Costs of Corrections. 


With a population of sixteen million people, Australia’s 
corrections system costs is approaching one billion 
dollars annually. The cost of keeping a person in prison 
ranges up to an average of $A40,000 per prisoner in New 
South Wales (Walker 1988). These costs are around twenty 
times that of community-based alternatives, though these 
may have hidden costs - social and political - when a 
person given conditional liberty commits further 
offences. A term of imprisonment effectively minimises 
that particular risk, but at considerable financial cost. 


The Australian prison system in the last decade or so has 
been riding on a declining wave of earlier prosperity. 

In the 1960 and 1970s, Australia could afford to maintain 
a variety of doubtfully effective but morally 
unexceptionable approaches to corrections. By the 1980s 
enthusiasm for rehabilitation had declined once more, and 
once more incarceration tout court was in favour. 

Prisons are overflowing while Australia’s economic 
ability to improve correctional facilities, both in the 
short and long term, are severely constrained. Indeed, 
these very same economic problems, manifested in a fall 
in the standard of living of many Australians and 
increasing levels of unemployment, are likely at the 
margin to play their part in increasing the prison 
population. | 


One of the consequences of the issue of ever-increasing 
costs has been an examination of the question of 
privatising prisons. One private prison is already 
operating in Queensland. A recent enquiry in New South 
Wales (Kleinwort Benson Australia 1989) concluded that 
economic and efficiency benefits were likely to flow from 
private sector involvement in prison industries and the 
establishment of privately-run prisons and remand 
centres. 


AIDS and Prisons 
The issue of HIV/AIDS in the prison environment is one 


with which Australian correctional authorities have had 
to come to terms over the past two to three years. 
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Although there are no reliable figures for the prevalence 
or incidence of HIV infection in Australian prisons, 
there are known to be over two hundred identified HIV 
seropositive prisoners at the present time (Egger & 
Heipern 1996). However, this figure must be interpreted 
with caution because compulsory testing is not carried 
out in all jurisdictions; even where mandatory testing is 
in place, testing is not carried out periodically or on 
exit in all prison systems. 


It is acknowledged that all the preconditions exist for a 
rapid increase in the rate of HIV infection. These 
include ' ле existence of significant numbers of IV drug 
users in prisons, the existence of IV drug use and 
homosexual activity in prisons, and the significant 
numbers of IV drug users in the community generally with 
AIDS and HIV seropositivity (Heipern & Egger 1989). 


The problem is exacerbated by the high turnover of 
prisoners in Australian prisons so that prisoners may 
become infected and quickly carry the disease into the 
community.  Norberry and Chappell comment (1989) that the 
closed, overcrowded, understaffed and stressful 
environment of prisons is conducive to the high-risk 
activities associated with HIV transmission. 


A number of policies have been put in place to contain 
the spread of HIV infection, including compulsory testing 
in some jurisdictions, as alluded to already. Additional 
measures include the provision in some prisons of bleach 
for cleaning drug-taking equipment, a range of 
accommodation options, and, most importantly, the 
implementing of various education programs. 


It should be noted that one of the principal reasons that 
HIV/AIDS in prisons is such a significant issue is 
because of the opportunity it presents for the use of 
draconian policy measures. For example, one Australian 
jurisdiction segregates all HIV positive patients in a 
maximum security prison, irrespective of their 
classification. There, they are interned for up to 
twenty hours a day, are unable to take part in education 
programs, andd are treated generally as maximum security 
prisoners (Western Australia 1990). Australian 
correctional authorities are continuing to struggle with 
the issue of HIV/AIDS in prisons and many of the policies 
introduced to deal with it are in need of re-assessment. 


Conclusion 


As I stated at the outset, Australia does not have a 
proud history in the area of penal reform. Nevertheless, 
this outline of the present state of affairs in 
Australian prisons and the brief discussion of some of 
the problems currently being faced, indicate how much we 
have in common with much of the rest of the world in the 
corrections area. Underfunding, overcrowding, public 
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disquiet about crime combined with public indifference 
towards the prison population, are all issues faced by 
many countries. 


It is important to realise, however, that issues in 
corrections are now the subject of substantial research 
in Australia, not least at the Australian Institute of 
Criminology. It is sobering to realise that ten years 
ago the most basic questions concerning the Australian 
prison population could not readily be answered. Until 
the Institute organised the first prison census in 1982, 
we had very little idea of what sort of people go to 
prison in this country. Since we have begun to assemble 
hard data on this subject, it is at last possible for 
policy options to be suggested and put in place based on 
reliable information. 


Australia may still have a long way to go in the 
corrections field, but at last we have made a start. 
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Source: Walker J 1988, ‘Adults under Supervision 


and Detention Orders'. Trends and Issues No. 14. 
Australian Institute of Criminology. 
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INTERNATIONAL SYMPOSIUM ON THE FUTURE OF CORRECTIONS 


r 


June 10-14, 1991, Ottawa, Canada 


A brief cross-country review of facts and figures 
on relevant environmental factors. 


The Scandinavian perspective 
by 
Director General Anders Troldborg 
Ministry of Justice 
Department of Prisons and Probation 
Denmark 
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1, Introduction 


Viewed in world perspective the Scandinavian countries are 
no doubt pretty much alike, although there are of course 
differences in many areas. They are small countries with a 
relatively well-organized social structure and a relatively 
high standard of living. Therefore, a description of the 
conditions in Denmark will probably give you a fairly cor- 
rect impression of the factors that have an influence on the 
crime policy in a Scandinavian perspective. 


2. Population 
Denmark is the smallest of the Scandinavian countries - just 


45,000 square kilometres - with a population of just over 5 
million inhabitants. The population development can be seen 
from the curve below which partly shows the population as a 
whole, partly the population in the metropolitan region. 
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The composition of our people has for many years been quite 
uniform in nature. Since 1980, the net immigration from other 
countries has totalled 40,000 persons, corresponding to some 
0.8 per cent of the country's population. It is our impres- 
sion that immigrated foreigners by and large are reasonably 
well assimilated, and there is no reason to assume that the 
immigration of foreigners into Denmark has had a major influ- 
ence on the crime level.or on the crime pattern. All in all, 
our population can be described as homogenous, and our soci- 
ety as relatively free from conflicts caused by religious, 
cultural or racial differences. 


3. National economy 

Pari passu with the industrial upswing in the late sixties 
and during the seventies, the Danish economy was strength- 
ened very considerably, and the Danish welfare society was 
developed with a very high degree of social security and 
well-being. 3 

Viewed in world perspective the Danish society is very defi- 
nitely a welfare society. This characterizes our society and 
Danish mentality today in ways both positive and negative. 


I 
i 
Į 
B 
i 
[| 
i 
i 
! 
i 
' 
š 
i 
' 
R 
' 
i 
і 
i 


ааа ас 


. 


There is a generous amount of social security. No one suffers 


real economic hardship. It is possible for everyone to get an 
education, and everyone - whatever their social status - has 
access to the same medical treatment. In the population it is 


| widely expected that society can - and must - solve all the 


problems that crop up. To the extent, that the individual 
feels that he is legally entitled to services and benefits 
which is many other countries would be regarded as clearly 
luxurious. 


4. — Crime development 

If you study the development of crime, it might look as if 
the change in the direction of a welfare society has caused 
a considerable increase in the number of crimes committed. 
It is however a very complex issue which it is difficult to 
express a definite opinion on. But it would be natural to 
have a look at the crimes in Denmark and to dwell a little 
on the crime pattern and the crime level both today and in 
recent years. 


If the development in the total number of registered viola- 
tions of the penal code is studied, there has during the past 
20 years been more than a doubling of them, from approx. 
250,000 in 1970 to 538,000 in 1989, cf. figure 2. 


| Figure 2 
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If we alone consider the violations that have been of special 
significance for the utilization of the prison capacity - 
i.e. violations resulting in long-term imprisonment (murders, 
rapes, drug crimes and robberies), the increase is however 
smaller. 


5. Sanction pattern 
The sanction patterns in 1980 and 1989 are shown in figure 3. 


Figure 3. Sanction patterns 


Development of rulings for criminal offences in 1980 and 1989 


1980 1989 
"m WW --6---- 
Rulings in per cent 
for violations of: 
the penal code 35 37 
the highway code 57 48 
_ other special acts — | 8 ми ____ 
Rulings distributed 
on the offender's sex, 
per cent: 
men 91 86 
women 9 14 
Rulings distributed 
on the offender's age, 
per cent:  . 
15-19 years 30 16 
20-24 years 20 20 
25-29 years 13 17 
30-39 years 20 22 
40-49 years 9 15 
50 years and up 8 9 
— average age . 28.2 .. 2060.  —.- 
Rulings distributed 
on type, per cent: 
unconditional imprisonment 19 14 
conditional imprisonment 7 8 
fines 71 77 
withdrawal of charqe 3 2 
Rulings, total (N) _ 88430 119163 


If you at the same time consider the distribution of rulings 
for criminal offences in Denmark, the most frequent types of 
rulings are fines, conditional imprisonment, unconditional 
imprisonment and withdrawal of charges. If any trend of the 
development during the past ten years is to be singled out, 
it 1s remarkable that the women's share of the rulings for 
criminal offences is on the increase compared to earlier. 
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The number of very young offenders aged 15 to 19 has been 
decreasing, whereas the number of older offenders aged 40 
and up has risen from 17% to 24%, with the result that the 
average age has gone up from 29 years to just over 32 years. 


The number of convicts sentenced to unconditional imprison- 
ment has fallen from 19% to 142. 


The number of conditional sentences has risen from 7% to 8%. 
The number of fines has increased from 71% to 77%. 


6. — Prisoncapacity 

The Department of Prisons and Probation has 15 prisons, of 
which ten are open and five closed. Add to this 40 small !o- 
cal gaols and one large gaol in Copenhagen. All of the closed 
prisons are surrounded with a ring wall, provided with elec- 
tronic security equipment and are relatively heavily staffed. 
In the local gaols too, great importance is attached to secu- 
rity. In the open prisons there are however no ring walls, 
and security aspects in relation to escapes are only con- 
sidered to a limited extent. 


The Department can accommodate a total of 3,800 prisoners. 
About 1,600 of them are placed in local gaols that are pri- 
marily used for prisoners in custody, about 800 are placed 
in the closed institutions, and approx. 1,400 in the open 
institutions. 


Convicts are placed in open institutions, unless it is con- 
sidered ill advised. When this decision is made, the nature 
of the crime, the length of the sentence and the risk that 
the inmate may try to avoid serving his sentence etc. are 
considered. Sentences are served by both men and women in 
one open and two closed prisons. In the remaining prisons, 
the inmates are divided up according to their sex. 


7. Prison population 

In recent years the total prison population has remained 
fairly constant at approx. 3,500 inmates. As at 1 January 
1991 the number of inmates in our prisons was 63 per 10,000 
inhabitants. 


Many of the inmates have only attended school for a short 
time, very few of them have a higher education, and a large 
part of the inmates are on the dole when they are not in | 
prison. Many of the inmates are furthermore addicted to al- 
cohol/drugs. So it is what you might call the "heavy end" of 
the population which is put in prison. 


8. Treatment of inmates ; 

The main duties of the Department of Prisons and Probation 

partly comprise security aspects, i.e. it must ensure cor- 

rect implementation of the imprisonment, and partly proper 

treatment of the inmates enabling them to live a life with- 
out crime once they are released. 


The corner stones of the Department's treatment philosophy 
are normalization, openness and responsibility. During their 
stay in prison the inmates retain their personal rights, and 
they are only subject to such limitations that are a neces- 
sary consequence of the imprisonment. 


As a main rule the inmates are placed in an open prison near 
their place of residence. They are entitled to correspond 
with anybody, there are payphones in the open prisons, and 
the inmates may receive unsupervised visits at least once a 
week, and usually more often than that. The visits either 
take place in the inmate's room or in a special visiting 
room, and it is possible for the inmate to have sexual in- 
tercourse with the visitor. The inmates have access to radio, 
television and newspapers, and they may contact the media. 


Just now the Department is carrying through extensive changes 
of the structure in the prisons. The hotel functions, which 
traditionally have been associated with imprisonment and 
which to a certain extent contribute to a social and func- 
tional crippling of the inmates, are now being replaced by 
the so-called self-administration principle, according to 
which the inmate as far as possible shall be responsible for 
his own daily life. An important element of this is the in- 
mate's duty to buy and cook his own food. This means that he 
is paid a fixed daily amount of money and that he personally 
will be responsible for buying food in the prison shop and 
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for preparing it. The inmate is also responsible for his 
personal hygiene, and for laundry and repair of his clothes, 
etc. This requires, of course, that the prison provides him 
with the necessary economic and practical background. 


While serving their sentences, inmates are obliged to work. 
Work and education rank the same, and we try to ensure that 
the workplaces are up to date and relevant for the inmate, 
also following his release. With regard to education and 
training, the inmates are as far as possible given the same 
offers as ordinary citizens. For those who are worst off - 
the few who have little or no work experience, or whose edu- 
cational level is very low - the so-called project schools 
have been introduced, where work and education are integrated 
in short-term, easy-to-take-in projects. 


Inmates serving a prison sentence of five months or more are 
entitled to receive permission to go to work or school out- 
side of the prison. This means that the inmate leaves the 
prison in the morning to work for a private employer or to 
receive an education at school, and returns to the prison in 
the evening. In special cases, permission may be given allow- 
ing the inmate to also spend his time off outside of prison, 
e.g. at one of the Department's eight boarding houses, during 
the final part of his sentence. 


As a consequence of the principle of openness, inmates Serv- 
ing a prison sentence of five months or longer may be grant- 
ed ordinary leave every third weekend, so that they may visit 
their family or others. 


For all types of leave it is a condition that there is not 
considered to be any risk of abuse of the leave. So a con- 
crete evaluation will always have to be made of the risk 

that the inmate will try to avoid serving his sentence, com- 
mit a new crime, or try to smuggle drugs or the like into the 
prison. 

The inmate is normally released on probation, when two thirds 
of the sentence has been served. In special cases, release on 
probation may already be arranged, when half of the term has 


been served. 


9. Probation and After Care 

In connection with conditional sentences and releases on pro- 
bation, it may be made a condition that the former inmate is 
under the care of the Department of Prisons and Probation, 
and there may be other special conditions, e.g. with respect 
to his place of residence or treatment against abuse of al- 
cohol or drugs. 


The Department has 32 branches scattered all over the country 
which supervise those who have been released on probation, 
those who have received conditional sentences, and those who - 
have been ordered to do community service. The branches must 
partly control that the established conditions are observed, 
partly help the clients with the problems that crop up fol- 
lowing judgment/release and arrange for contacts with the 
general social relief system. 


At the moment the branches are supervising some 4,000 per- 
sons. 


10. Staff 


In the prisons and gaols the staff primarily consists of quards, 


shop foremen and administrative staff. On top of 
that there are social workers, teachers, nurses, physicians, 
psychologists, psychiatrists, etc. 


The earlier mentioned structural changes that are in progress 
will also be of great importance for the staff. It will for 
instance involve a considerable decentralization of the work 
and a division into smaller units. It is what we call unit 
management. An important change is that the uniformed staff 
will now become unit officers. Instead of being primarily 
engaged in security functions, the unit officer will also be 
carrying out social work, be responsible for leisure time 
activities, and take part in the employment of the inmates. 
At the same time each unit officer will be given a special 
responsibility for two or three specific inmates. 


In the performance of their duties, the unit officers may re- 








quest support from social workers, teachers, etc., whose im- 
portant job it is to act as supervisors. 


The staff at the Department's branches primarily comprises 
social workers and administrative staff, whilst the staff at 
the boarding houses mainly consists of persons with a peda- 
gogical background. 


11. Costs 


Over a billion Danish kroner has been set aside on the 1990 
budget for the operation of the Department of Prisons and 
Probation. About 9% of the costs are covered by revenue, 

the main part of which comes from the work carried out by the 
inmates. More than 70% of the total costs are used for pay- 
ing the staff. 


12. Escapes 

The prison and correction system in Denmark, 

is a relatively open system. Even the closed institutions are 
a far way from what is normally understood by maximum-secu- 
rity prisons. On this background you might expect that there 
would be insuperable problems in the prisons. 


There are problems, to be sure, for example in relation to 
the smuggling of drugs. We are trying to solve this problem 
by spreading the drug addicts in different prisons and in 
different wards of the prison (the “dilution principle"), 
partly by transferring those who try to smuggle to closed 
prisons, and partly by searching them after visits, leaves, 
etc. 


It might furthermore be expected that many inmates would 
escape from the prisons or fail to return to them after 
leaves. But that is not the case. 


A total of 32 inmates escaped from gaols and closed prisons 
in 1990, or failed to return to them. 303 inmates left the 
Open prisons. For the closed institutions this means that 1 
out of 1,000 inmates escaped, compared to 29 out of 1,000 
inmates in the open institutions. 





Almost 57,000 leaves were granted in 1990. In 189 cases 

- corresponding to 0.354 - there was abuse in the form of 

new crimes. 

13. Relapses 

The Department regularly makes studies of relapses. The most 
recent study was published in 1987. A relapse here is defined 
as a relapse into new crime resulting in a higher penalty 
than a fine during a two-year period of observation. From the 
study it appears that about half of those who were sentenced 
to prison and released after having served two thirds of the 
term of imprisonment suffered a relapse. The lowest relapse 
rate is found in the groups who have been given conditional 
sentences or released on probation after serving half of the 
sentence. The highest relapse rate (abt. 80%) is found in the 
group of convicts who were denied release on probation after 
serving two thirds of the sentence. The motivation for this 
denial was, of course, that the risk of a relapse was so 
great. 


A study made in 1988 of relapses among persons ordered to do 
community service would seem to indicate that the relapse rate 
is considerably lower among those who were sentenced to do 
community service (25%) than among those who were released af- 
ter serving their term of imprisonment. | 


14. The development 1970-1990 

The rapid social development during the past 20 years has 
inevitably had an influence on the crime development, 

and hence the clientele that is put in prison. Since 1970 
there has been more than a doubling of the amount of crimes 
committed. It is however interesting to note that in Denmark 
there has not been any extension worth mentioning of the 
prison capacity. 


The number of inmates in Danish prisons in 1970 averaged 
3,500 or so. This corresponds pretty accurately to the fig- 
ure for 1990. It has been possible to maintain the prison 
capacity, and to adapt the number of inmates to this capa- 
city, without creating queues that were too long, and we 
have therefore been able to deal with them by means of some 
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sensible measures. We follow the development very carefully, 
of course, to ensure that the capacity is sufficient at any 
time to allow the sentences to be served. 


15. The situation in the rest of Europe 


` If comparisons are made with the situation reigning in the 


rest of Europe, it will be seen that there has also been an 
increase of the crime rate in most other European countries 
during the seventies and eighties. In many countries this has 
led to an increase of the prison population. This can for 
instance be seen in a survey published by the Council of 
Europe in its "Prison Information Bulletin" of June 1987. 


Figure 4 
Changes in prisoner numbers in Council of Europe memoer 
states since 1970 excluding Austria, Iceland, the Netherlands, 


Switzerland and Turkey i 


Populations at 1 january (in thousands) 


40 





From this survey it appears that the number of inmates in 
member state prisons has gone up from approx. 170,000 to 
approx. 240,000 in the period 1970 to 1987, an increase of 
40%. > 
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There are significant differences between the development in 
the different countries. In Scandinavia - Sweden, Norway and 
Denmark - for example, there has been no significant increase 


l 
in the number of inmates. 


16. Reason for the unchanged prison population 
We might ask ourselves why - despite the increase in crime - 


we have succeeded in maintaining more or less the same capa- 
city and prison population. The development in the sanction 
pattern for violations of the penal code in the period from 
1979 to 1989 appears in figure 5. 


FIGURE 5: NUMBER OF RULINGS AGAINST PERSONS WHO HAVE VIOLATED THE PENAL CODE 


DISTRIBUTED ON TYPE OF RULING 1979-1989 
Number of culings 
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e Conditional sentences 
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Number of rulings against persons who have violated the penal 
code, distributed on type of ruling 1979-1989. 

As it will be seen, there has been a major increase in the 
number of rulings for violations of the penal code in the 
period from 1979 to 1989. The number of rulings with fines 


` 








has risen by 60%. The number of conditional sentences has 
gone up by 78%, and the number of unconditional sentences 

by 34%. 

The explanation of what you have seen in the rear-view mirror 
will often be characterized by uncertainty and after-rationa- 
lization. Also because it includes many different trends that 
to some extent have been contradictory. 


With this reservation, the major motivation has been that we 
have held the firm view that we should not use imprisonment 
more than absolutely necessary, combined with our wish to 
limit the use of economic resources in this field. Changes 
of the sanction level have therefore been made from time to 
time. | 


The most important changes are the following: 

a. A reduction of the term of imprisonment for offences 
against property which constitute a very large share 
of all crimes. 


Also a reduction of the term of imprisonment for drunken 
driving. These terms are short ones, but there is a very 
large number of cases. 


b. Increased use of conditional sentences, including condi- 
tional sentences with supervision. | 


C. Increased use of fines. 
d. Greater access to release on probation through a reduc- 


tion of the imprisonment to be served before release on 
probation can take place. 


e. Introduction of community service orders as an alternative 


to unconditional imprisonment. 
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INTERNATIONAL SYMPOSIUM 
ON THE FUTURE OF CORRECTIONS, JUNE 10-14, 1991, OTTAWA 


"A BRIEF CROSS COUNTRY REVIEW OF FACTS AND FIGURES 


ON RELEVANT ENVIRONMENTAL FACTORS - THE CANADIAN PERSPECTIVE" 


by 
Joseph 8. Stanford, Q.C., Deputy Solicitor General 
Canada 


INTRODUCTION 


Canada is a large country with a relatively small 
population. We have the luxury of space, but must deal 
with the constraints imposed on us by having our 
population spread over such an enormous area. We are 
inevitably influenced by our neighbour to the south, and 
yet we remain different in many ways. We have strong 
ties to Europe, and indeed many of our political and 
social institutions are closer to the British model than 
the American approach. At the same time, our system of 
government with both a federal government and provincial 
governments, each with their own responsibilities, which 
overlap in many areas, creates its own complexities. 


Although we endorse the principle of restraint in the 
application of the criminal law, our incarceration rate 
remains one of the highest in the western world. As I 
will explain below, we are making some progress in 
reducing the numbers of people incarcerated relative to 
the crime rate. However much remains to be done. 


In this paper I will give you an overview of corrections 
in Canada. Then I will discuss some of the broader 
societal trends, and some of the pressures on 
corrections, and conclude with some observations on the 
likely trends in some key elements of the correctional 
and criminal justice systen. 


. 
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I CORRECTIONS IN CANAD 
OVERVIEW OF THE CORRECTIONAL SYSTEM 


Constitutional responsibility for both policing and 
corrections in Canada is split between the federal and 
provincial governments. As part of their responsibility for 
the administration of са provinces аге responsible for 
the enforcement of the Criminal Code through provincial and 
municipal police forces. 


The federal government is responsible, through the Royal 
Canadian Mounted Police, for enforcing federal statutes, other 
than the Criminal Code, at the national level, as well as the 
Criminal Code in the two territories and eight out of ten 
provinces (all except Ontario and Quebec), on a contractual 
basis. In addition, the RCMP provides municipal police 
services in all territorial municipalities and in 191 
provincial municipalities, again on a contractual basis. 


Jurisdiction over corrections is also split between the two 
jurisdictions. The federal government is responsible for 
penitentiaries, which house persons sentenced to two years or 
more. Provincial governments are responsible for the 
administration of all other dispositions - fines, probation, 
community service, and sentences of less than two years. 
Provinces are also responsible for the confinement of 
offenders in pre-trial detention. | 


Conditional release is viewed as part of the criminal law 
power, and is the primary responsibility of the federal 
government, which sets the release criteria and eligibility 
periods for all offenders convicted for offences against 
federal statutes. The National Parole Board is a federal 
tribunal which makes release decisions for all persons in 
federal penitentiaries, and for offenders in provincial 
prisons who are serving sentences for offences against federal 
statutes and where there is no provincial parole board. Only 
three out of ten provinces have set up their own boards. 


Offenders may be granted parole after serving 1/3 of their 
sentences. The principle criteria is the potential risk 
presented by the release. 


If they are not granted parole, they are entitled to be 
released as a result of remission after 2/3 of the sentence, 
unless a portion of the remission is lost as a result of their 
institutional behaviour. In relatively few instances, inmates 
who are thought to present a particularly high risk of re- 
offending violently after release may be detained in custody 
or in a halfway house setting until the expiration of their 
sentences. 
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Day release from a halfway house or a penitentiary is also 
available after 1/6 of the sentence, to permit inmates to 
prepare for full release through work, education or training 
in the community. 


EXPENDITURES ON CORRECTIONS 


$1.659 billion was spent on corrections in Canada in 
1989-90 ($806 million federally and $853 million 
provincially), which was an increase from 1985-86 (in 
constant 1989-90 dollars) of 23%. This is a per capita 
cost of $68 for every Canadian. 


As a percentage of the Canadian tax dollar, the amount 
spent on adult corrections represents 0.6% of total 
government operational expenditures (federal and 
provincial). This percentage has been relatively 
constant throughout the decade, although it has been as 
low as 0.4%, and in 1984-85 went up to 0.7%. 


The average daily provincial inmate cost, in 1989-90 
constant dollars, rose from $91.12 in 1985-86 to $100.18 
in 1989-90, or 9.9%. 


The average daily federal inmate cost rose from $118 to 
$132, or 11.9%. 


In 1989-90, almost 78% of all correctional expenditures 
were on custodial services and the operation of the 226 
institutions. Headquarters/regional offices and general 
administration accounted for 11%, community supervision 


9%, and the remaining 2% to provincial and the federal 


parole boards. 


A total of 26,271 people were employed, 80% of whom 
provided custodial services. | 


* 
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3. TYPES OF OFFENCES, CANADA, 1988 
In 1988, 80.9% of the total reported actual offences in Canada 
were Criminal Code offences. 2% were violations of the 
Narcotic Control Act and the Food and Drug Act, (these 3 are 
all federal statutes) with 17.1% comprised of provincial and 
municipal statutes and other federal statutes. 


Of all actual offences, nearly 50% were property offences. 
Robbery was 0.8% and other violent offences were 7.0%. 


Figure 1 


Types of Offences, Canada, 1988 


N = 2,957,807 (Actual Offences) 





Violent 
Federal, Provincial, (7.0%) ` Robbery 
Municipal Statutes (0.8%) 
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Property 
49.3% 
Other Criminal Code (49.3%) 
(23.7%) Ç 


Source: Canadian Crime Statistics, 1988, CCJS 
Prepared by: NPB, September, 1989 
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Looking at the breakdown of violent offences (which in this 
chart, does not include robbery, which is shown separately), 
assault and wounding comprise by far the largest category, at 
84.5%. Homicides and attempted murder were 0.7%, and sexual 
assaults were 13.4%. 


Of all property offences, theft constituted 64.9% of the 
total, with break and enter at 24.6%. 











Figure 2 
Types of Crimes, Canada, 1988 
Violent | Property 
N = 208,450 N = 1,458,821 
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Source: Canadian Crime Statistics, 1988, CCJS 
Prepared by: NPB, September, 1989 
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4. CRIME RATE 


From 1970 to 1980, the rate of all offences reported to police 
went up 52%. However, for the past decade, the crime rate in 
Canada has been relatively stable, increasing by only 2.2%. 





Figure 3 
Rate per 100,000 Population of Total Offences Taux d'infractions pour 100,000 habitants, 
1980-1989, Canada 1980-1989, Canada 
Rate- Taux Rate-Taux 
12,500 12.500 
12,000 12.000 
11,500 11,500 
11.000 11,000 
10,500 10,500 
> 10,000 


10,000 





However there are some significant differences among the 
different types of crimes. 


Figure 4 


Rate per 100, 000 Population of Criminal Code 
Ottences, by Category, 1980-1989, Canada 
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Taux d'infractions au Code criminel pour 100,000 
habitants, par categorie, 1980-1989, Canada 


Rate-T aux 


Property crimes 


== contre la que 


Other cnmes 


1989 


7,000 
6.000 
3.000 
4,000 


3.000 





8 p. a SEN CON sm aa cmd „= |g 
+ 
- 


i) VIOLENT CRIME 


The reported violent crime rate rose by 46.6% from 1980 
to 1989. Among violent crimes: 


- homicide rate stayed constant, at about 2.6 per 
100,000 people. In general, the homicide rate in 
Canada has fallen slightly since the mid-1970's. 
This reversed the steady increase in the homicide 
rate that occurred from 1961 to 1975. Capital 
punishment was abolished in Canada in 1976. 


Figure 5 
in LS ra w 


Rate of Total Homicides, Canada, 1961-1989 Taux d'homicides, Canada, 1961-1989 
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- robbery constitutes about 10% of violent crimes. 
Over all, the rate dropped by 3.9% from 1980 to 
1989. The rate of robberies with guns has 
decreased by 30.6%, while robberies with other 
weapons increased 40%. Robberies with weapons 
account for 54% of robberies. (Strengthened gun 
control legislation was introduced in Canada in 


1978.) 
Figure 6 
— a TT A ee 
Rates of Assault, Sexual Assault and Taux relatifs aux voles de fait, l'agression sexuelle 
Robbery, Canada, 1962-1989 et au vol qualifié, Canada, 1962-1989 
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- there has been a substantial increase in the rate 
of assaults, with an increase of almost 50$ in the 
80's alone. 


- In 1989, assault not involving a weapon or serious 
injury to the victim made up three-quarters of all 
assaults and over one-half (56%) of all crimes of 
violence recorded by the police. This type of 
assault has increased by 60% since 1983, when the 
assault provisions were changed from common 
assault, assault causing bodily harm and wounding 
to assault (not involving a weapon ог serious 
injury), assault with a weapon or causing bodily 


ii) 
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harm, and aggravated assault (wounding, maiming, 
disfiguring or endangering the life of the 
complainant). | 


- Assault causing bodily harm increased by 25$ over 
the period, while aggravated assault decreased by 
12%. 


_ Sexual assault: Rates of rape, and indecent 
assault increased 82% between 1962 and 1982. 


- In 1983, the Criminal Code provisions relating to 
rape and indecent assault were repealed апа 
replaced with sections defining sexual assault (not 
involving a weapon or serious injury), sexual 
assault with a weapon, and aggravated sexual 
assault (involving the wounding, maiming, 
disfiguring or endangering the life of the 
complainant). 


= The total sexual assault rate more than doubled 
from 48 to 103 per 100,000 between 1983 and 1989. 
Most of this increase was in the category of sexual 
assault without a weapon or serious injury. Rates 
of this offence more. than doubled from 42 per 
100,000 population in 1983 to 98 per 100,000 in 
1989. 


Property crime 
- reported offences increased from 1970-1980 by 60%. 


- this significant increase tapered off during the 
80's with an overall decline of 0.74. 


iii) Other Criminal Code offences 


This category of offences, which includes weapons 
offences, gaming and betting, vandalism, bail violations 
and prostitution, increased by 21.8% from 1980 and 1989. 


However the changes in prostitution offences are of 
particular note. In 1980, 1,504 offences were reported. 
This number dropped to 700 in 1982, but rose to 1,225 in 
1985. In 1986 the number jumped to 7,426, and jumped 
again to over 10,000 in 1987 and 1988. In 1989, the 
number dropped slightly to 9,728. The rate for the 
period went from 6 per 100,000 to 37 per 100,000. 
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iv) Drug offences 


These constitute 1.9% of reported offences. Cannabis 
offences as a proportion of all reported drug offences 
have dropped from 87.4% in 1980 to 60.0% in 1989. Heroin 
offences increased from 0.8% in 1980 to 1.4% in 1989, 
while cocaine offences increased from 2.3% to 24.2% over 
the period. 


Although significant, these changes should not be 

interpreted as reflecting changes of this magnitude in 

drug use, but reflect at least to some degree changes in 
š police enforcement practices. 


Figure 7 
Federal Statute Drug Otfences by Type, Infractions aux lois fédérales sur les drogues 


1980 and 1989, Canada seion le genre, 1980 et 1989, Canada 
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percentages May not aggregate to 100%. peuvent ne раз s'élever au total de 100%. 


5. SENTENCING AND INCARCERATION 
i) Fines 


These are the most frequently used disposition in Canada. 
They constitute over 90% of sentences for summary 
conviction offences and up to 1/3 of sentences for 
indictable offences. 





* 
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Research suggests that fines are growing in frequency, 
but there appears to be a growing disparity in the amount 
given for certain offences, and the quasi-automatic use. 
of imprisonment in default of fine payment has 
contributed significantly to provincial prison 
populations and has discriminated against impecunious 
offenders who are unable, as opposed to unwilling, to pay 
their fines. 


Community Service Orders and Restitution 


These intermediate sanctions are not used consistently 
across the country, and there is little information about 
the extent of their use. Where studies have been done, 
completion rates for community service have been found to 
be about 75% or higher, while the compliance rate for 
restitution orders has been between 60 and 65%. However, 
there is too little information to generalize about use 
or effectiveness of these sanctions. 


Probation 


Probation of three years or less may be imposed in 
addition to a fine or to a sentence of imprisonment of 
two years or less. It must be imposed where the 
imposition of a sentence of incarceration is suspended 
for a period of time, where a sentence of incarceration 
is ordered to be served intermittently, or as part of a 
conditional discharge. 


At any one time in 1989-90, there were 75,671 offenders 
serving their sentence in the community on probation 
(97%) or provincial parole. This was a 1$ increase over 
the five year period from 1985-86. The median probation 
order length has remained relatively constant, and in 
1989-90 was 12 months. 


iv) 


Figure 8 


Provincial = Sentenced Offenders 
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Incarceration 


Canada incarcerates more people per capita than any other 
western country except Northern Ireland and the United 
States, at about 108 per 100,000 total population. 


Sentenced admissions to both federal and provincial 
custody have increased significantly since 1978, with 
provincial systems in particular suffering from severe 
overcrowding. 


Average Number of Offenders 
in Federal and Provincial Custody, 1978-1987 


Provincial 


«= Federal 


1978 1980 1982 1984 1986 1988 


Federal = On register population 


Source: Adult Correctional Services in Canada, 1982-83 and 1987-88, CCJS 
Prepared by: NPB, June, 1989 


On any given day in 1989-90, there was an average of 
29,555 adults incarcerated in Canada, with 11,415 in 
federal institutions . and 18,140 in provincial 
institutions. There were also an additional 1,200 
federal inmates and 1,800 provincial inmates who were 
temporarily absent from their institutions. 
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Admissions to Custody 


There were 199,897 admissions to provincial custody 
in 1989-90, an increase of 9$ over the five years 
from 1985-86 to 1989-90.  Sentenced admissions to 
provincial custody accounted for 58% of all 
admissions in 1989-90, but these admissions 
actually decreased by 4% over the last five years 
while non-sentenced admissions increased by 33% 
over the same period. 


A significant proportion of persons admitted to 
provincial custody are imprisoned for non-payment 
of fines. Although the percentages vary quite 
widely across the country ( between 7% and 38%), 
the overall average has remained fairly constant 
between 1985-86 and 1989-90, between 28% and 32%. 


* 


so opulation 


In 1989-90, the average provincial inmate 
population reached 18,140. This represented an 
increase of 12% in the five years from 1985-86 to 
1989-90. 


77% of the provincial inmate population in 1989-90 
were serving sentences. This group showed an 
increase of 10% over the five year period. The 
average non-sentenced population (primarily pre- 
trial detention) increased by 20$ over the period. 


Time in Custody 


The median sentence length оп admission to 
provincial. custody in 1989-90 was 31 days. 
Although this is up from 29 days in 1985-86, this 
figure has remained fairly constant. Almost one- 
half (43%) of sentenced admissions were for less 
than 30 days, which explains the high admissions to 
population ratio. Sentences of one month to under 
6 months accounted for 38% of admissions, with 8% 
between 6 months and under 12 months. 10% of 
admissions were sentences of 12 months or more. 


Looking at releases of sentenced inmates from 


custody, only 2$ of all sentenced admissions 


actually served more than 12 months in custody. 
58€ served less than one month. Inmates serving 
longer sentences take up a disproportionate amount 
of space within an institution over a year. The 


Figure 9 


II 
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58% of the inmate population who served up to 31 
days before release took up 10% of the bed days 
over the year, while the 2% of inmates serving 
longer than 12 months took up 19% of the bed days. 


In 1989-90, approximately 6% of all sentenced 
admissions were for intermittent sentences, which 
are usually served on the weekends to permit 
offenders to continue to work. This is an increase 
from 3% in 1985-86. 


Although there are a significant number of persons 
in pre-trial detention, time in custody is 
generally quite short, with 67% serving less than 8 
days. ^ $ served between 8 and 14 days, 10% 
between 15 and 31, and 11% served more than 31 
days. 


FEDERAL INSTITUTIONS 
Admissions 


In 1988-89, 26.4% of sentenced admissions to 
penitentiary were for property offences, 19.6% were 
for robbery and 26.1% were for other violent 
offences. 


Federal Sentenced Admissions, 
by Offence, Canada, 1988/89 


N 2 4,247 







Property - 26.4% 
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Narcotic Control Act & 
Food & Drug Act - 11.9% 
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Source: Raw Data, MIS, CSC, June 1989 
Prepared by: NPB, July, 1989 
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Penitentiary Populations 


The average sentence length for warrant of 
committal admissions to penitentiary (that is, not 
as a result solely of the revocation of release) 
has remained fairly constant since 1985-86 at 
approximately 45 months. 


In 1989-90, 66$ of admissions were sentenced to 
less than 4 years, while 7$ of offenders were 
admitted with definite sentences of 10 years or 
more. Those with life sentences ог other 
indeterminate sentences accounted for 4% of warrant 
of committal admissions. 


Looking at the penitentiary population in 1989, 
37.5% of inmates were serving sentences for violent 
offences, with 23.3% serving sentences for robbery. 
Inmates serving sentences for property offences 
constituted 20.7%, down from 23.9% in 1985. From 
1985 to 1989 there has been a 6.5% increase in 
penitentiary populations, most of which can be 
attributed to offenders serving sentences for 
violent offences. 


On-Register Federal Inmate Population, 
by Offence, Canada, March 31, 1985 and 1989 
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Source: Population Profile Reports, MIS, CSC 
Prepared by: NPB, May, 1989 
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Profile of Federal Offender Population i 


Figure 11 
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- the federal offender population on register 
has changed over the last 20 years: 
- fewer property offenders 
- fewer robbery offenders 
- more serious drug offenders, sex offenders 


= more persons serving life for murder, not 
because of more admissions, but because they 
are not eligible for release until later in 
their sentence as a result of legislative 
changes in 1976 which abolished the death 
penalty and raised the period of parole 
ineligibility to 25 years for first degree 
murder. 


- more aboriginal offenders 


Numbers of Offenders on Release from Penitentiary 


Of all offenders under federal jurisdiction, 40% 
are on some form of release program. In 1989, 7.9% 
were on day parole, 12.3% were on mandatory 
supervision (as a result of a remission-based 
release) and 19.7 on full parole. The remaining. 
60% were incarcerated. 


Figure 12 


Offender Population Under Federal Jurisdiction 
(Under Supervision and Incarcerated), 


Canada, March 31, 1989 
N = 19,237 


Day Parole - 7.9% 
M.S. - 12.3% 
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Incarcerated - 60.0% 
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Source: Raw Data, CSC 
Prepared by: NPB, July, 1989 
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Release on mandatory supervision is required by law 
where the inmate has remission entitlements to his 
or her credit, and where the National Parole Board 


has not made a detention order. Day parole and 
full parole decisions are discretionary decisions 
of the National Parole Board. Full parole 


decisions account for about 30% of all releases, 
although rates of release vary slightly from year 
to year. 


Success Rates o ende О elease 


Offenders on either full parole or mandatory 
supervision can be revoked and returned to custody 


for either a new offence or for the breach of a 


condition of the release. 


The success rate for full parole is somewhat higher 
(69%) than for mandatory supervision (55%). The 
reasons for the revocation are also different, with 
10% of full parole releases being revoked for a 
violation of conditions, as compared to 26% of 
mandatory supervision releases. 13% of full parole 
releases are revoked for the commission of a new 
offence, as compared to 20% of MS releases. 


II OVERVIEW OF BROADER ENVIRONMENT 


GENERAL DEMOGRAPHIC CHANGES 


Canada is a country of 26 million people spread out over 5,500 


km from east to west and 4,500 km from north to south. The 


population, however, is heavily clustered in a long strip 
along the border with the United States. 


We have two official languages, English and French. French is 
the main language of the province of Quebec, with 6.5 million 
people. However there are Francophone minorities in the other 
provinces, and a significant English minority in Quebec. In 
1986, nearly 90% of Francophones lived in Quebec, where they 
accounted for 83% of the population. 95% of Anglophones lived 
in other provinces, where they accounted for 80% of the 
population. | 


The portion of the population that is foreign-born has been 
stable at about 15% for the past half century. This figure 
has remained relatively constant, as the number of persons 
аа the country is roughly equivalent to those entering 
Lt. 
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- prior to 1961, 87% of immigrants came from Europe, with 
3% from Asia, 3% from the Caribbean, Africa, South 


America. 


- in 1986, 29$ were from Europe, 43$ from Asia and 20$ from 
the Caribbean and Africa. 


- as population becomes more culturally diverse, there will 
be expanded needs for appropriate programs and services, 
language needs, understanding of crime patterns, etc. 


Canada is also becoming more urban, and this trend is expected 
to continue. 


- our population is growing very slowly - less than 1$ per 
year now, and it is expected to decline to 0.5$ by the 
year 2030. 

- Canadians as a group are getting older. 

- males between 18 and 29 comprised 10.6% of the population 


in 1986. This is expected to decrease by 10.5% to 9.5% 
of the population by 2001. 


~ persons over the age of 55 will increase by 37% during 
this same time period. 

- between 1982 and 1989, the federal inmate population 
under 24 decreased from 32.5% of the inmate population to 
21%. 

- admissions to federal custody of persons under 24 


declined from 47% of total admissions in 1978/79 to 32% 
in 1988/89. 


While we expect the aging of the population to lead to lower 
crime and incarceration rates, it is impossible at this time 
to know whether these demographic changes will be offset by 
other changes such as increased urbanization and changes in 
sentencing and police practices. 


CHANGES IN POLICING 


The police environment is very strongly influenced by socio- 
demographic trends, and police forces in Canada recognize that 
the nature of police work will have to adapt to these changes. 


As previously noted, crime rates continue to grow. Fear of 
crime, which is an important aspect of the quality of life is 
a major concern. Forty percent of women, and 55% of elderly 
female urban dwellers report that they feel unsafe. While 
most Canadians perceive the level of crime in their 
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communities to be low and stable relative to other areas of 
the country, women and the elderly remain concerned about 
personal safety. With the forecast aging of the Canadian 
population it is anticipated that this fear will escalate as 
well. 


Shifts in immigration, with increasing populations of visible 
ethnocultural minorities may increase the likelihood of racial 
tension, particularly in light of increasing urbanization of 
the Canadian population. There is already anecdotal 
information to support this in some of the major urban 
centres, and police report growth in ethnocultural crime, 
particularly street gang activity. 


In response to the changing environment the police are 
increasing formal liaison with communities, and community 
policing has been formally endorsed by the Ministry of the 
Solicitor General. Police are now redefining their roles, and 
recognize that they are agents of social change. There is an 
ever-increasing focus on crime prevention, on community 
development, dispute resolution and public education. 


Formal liaison between the police and the communities served 
is also increasing. The public accountability for police has 
grown, and is evidenced in the development of formal public 


complaints commissions, such as the recently created Public 


Complaints Commission for the RCMP. | 
ABORIGINAL JUSTICE 


The situation of Aboriginal Peoples in relation to our 
criminal justice system is one of the most pressing concerns 
facing us today: 


° While representing approximately 3% of Canada's 
population, Aboriginal Peoples represent approximately 
11% of federal offenders and 15% of provincial offenders. 
In some provinces, Aboriginal offenders account for as 
much as 66% of admissions, while representing only 10% of 
the population of the province. 


° Aboriginal female offenders make up about 15% of the 
total female offender population 


° There are significant regional differences in the extent 
of over-representation. 


° Aboriginal youth are also disproportionately represented 
in juvenile detention facilities 


° Aboriginal offenders serve more of their sentences in 
institutions, waive their rights to a parole hearing more 
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frequently, receive parole later in their sentences and 
return to institutions more frequently. 


° While the admission rate of non-Aboriginal inmates has 
decreased over the past few years, the growth rate for 
Aboriginal inmates has increased. 


The Aboriginal population as a whole is increasing at more 
than twice the national rate. There are proportionately more 
children and more unemployed or under-employed young single 
people. Aboriginal communities also have a higher percentage 
of single parent families,. and generally poor living 
conditions. This will have an impact on corrections since: 


. the social and economic conditions of Aboriginal Peoples 
have not improved enough to reduce the incarceration of 
young offenders; 


- the number of Aboriginals currently in the juvenile 
justice system will probably grow proportionately higher 
than the general population for the foreseeable future; 


° flow from the juvenile system to the adult system will 
likely increase proportionately; 


° The problem may be exacerbated by the judicial system. 
Several judges admit that they use the juvenile justice 
system as an alternative to social and child welfare 
systems which are currently over-burdened or largely 
unavailable in remote areas of Canada. 


Recently there have been a number of formal inquiries into 
different aspects of the criminal justice system as it affects 
Aboriginal Peoples. The inquiry into the case of Donald 
Marshall, a MicMac Indian who served 11 years in penitentiary 
for a murder he did not commit, made a number of disturbing 
findings about the extent of racism in all elements of our 
justice system. 


More recently, inquiries have been set up by certain 
provincial governments to review jointly with the federal 
government and Aboriginal Peoples the problems Aboriginal 
Peoples face in relation to the justice system. As these 
reports are completed, there will be mounting pressure on the 
government to move some way towards giving Aboriginal Peoples 
a larger role in the criminal justice process. 


FEMALE OFFENDERS 
The rate of women's involvement in crime has increased 


significantly over the last three decades, although they still 
account for only 15$ of charges. As with men, there has been 
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a much larger increase in the rate of violent offences than in 
property offences, which levelled off during the last decade. 
Nonetheless, women account for only 10% of charges for violent 
crimes but 23% of charges for property crimes (82% of which 
were for shoplifting). 


In 1989-90, women accounted for only 3% of admissions to 
federal custody, 8% of admissions to provincial institutions 
and 17% of admissions to probation. The rate of admission to 
federal custody has remained relatively constant since 1983- 
84, while admissions to provincial custody and probation have 
gone up slightly. У 


The small number of women in federal custody (less than 300, 
representing 2.2% of federal inmates) combined with Canada's 
geography, has made it difficult to provide a fair balance 
between appropriate security level, programming апа 
accessibility to home, community and family. 


In the past, efforts have been made to keep women closer to 
their home communities through exchange of service agreements 
with the provinces. This has, however, sometimes been at the 
expense of programming, which may differ considerably in 
provincial institutions designed to house women serving much 
shorter sentences (an average of 31 days). 


In 1990, the federal government decided that the single 
central federal facility for women would be closed, and that 
five small regional facilities would be built over the next 
few years. This is also consistent with the move towards a 
more individualized approach to corrections programming, where 
community resources will э utilized to the extent possible. 


Exchange of service agreements will continue to be used and, 
although there are no formal "co-corrections" facilities in 
Canada, individual women are being accommodated in male 
institutions where it is appropriate for programming or family 
reasons, reflecting again a more flexible and individualized 
approach. | 


THE ROLE OF THE COURTS 


One of the most significant trends in Canadian corrections is 
in regard to the increased role of the courts in overseeing 
the operation of corrections. 


Before 1979, decisions of corrections staff and 
administrators, as well as releasing agencies, were made in 
private without the obligation to meet external standards or 
scrutiny. Thus a whole range of decisions, such as 
disciplinary decisions, segregation decisions, transfer 
decisions, limitations on visiting rights, as well as the 
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power of search, were all outside the purview of the courts. 
The legislative framework for corrections gave control and 
virtually unfettered discretion to correctional authorities; 
its structure was basically unchanged from when it was first 
adopted in 1868, and the most the courts would do was to 
ensure that the actions of officials were consistent with the 
legislation. 


This situation began to change in 1979 with the landmark 
decision of the Supreme Court of Canada in a case called 
Martineau, which held that decisions affecting an inmate's 
rights or liberties were subject to a duty to act fairly, and 
subject to judicial review. As a result of this case, the 
whole range of decisions affecting inmates was opened to 
review by the courts. This was strengthened and affirmed 
with the advent of the Charter of Rights and Freedoms in 1982 
as part of the Canadian Constitution, in particular section 7, 
which requires that decisions be based on the rules of 
fundamental justice. 


This is extremely significant, as a constitutional standard 
cannot be over-ridden by a simple legislative provision. Any 
limitations must be consistent with the Charter's section 1 
limitation clause, that is, that Charter rights and freedoms 
are subject only to such reasonable limits prescribed by law 
as can be demonstrably justified in a free and democratic 
society. 


These developments ensure that corrections is administered in 
a manner that conforms with outside standards and that 
withstands scrutiny: this has reinforced the trend in modern 
correctional theory towards increased openness, accountability 
and professionalism amongst corrections staff and 
administrators, and it has been an important factor leading to 
proposals for a new legislative framework for corrections in 
Canada. 


The proposed legislative framework reflects these developments 
in the justice system: it recognizes that a certain degree of 
discretion is necessary in corrections, so that rather than 
eliminating discretion, it structures it by, for example, 
setting out criteria for significant decisions. 


As Well, one of the most important aspects of the proposed 
legislative framework is a clear statement of purpose and 
principles for corrections and parole: this is designed to 
assist everyone involved in corrections, as well as judges who 
may have to. interpret the legislation, and the public, to have 
a common understanding of what corrections is all about. 
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PUBLIC OPINION/MEDIA 


Significant attention is given to criminal justice and 
correctional issues in the media, in part because criminal 
justice issues make good "news". The media focus on high 
profile and sensational stories and frequently lack a 
comprehensive analysis. This creates significant pressures on 
the system, given the extent of public reliance on the media 
as their main source of information about the justice system. 


Studies have shown that the public is uninformed or 
misinformed on a variety of criminal justice issues. For 
example, Doob and Roberts of the University of Toronto 
established that the public consistently overestimates the 
amount of crime that is violent, and underestimates the 
sentences that are normally imposed for violent offences. The 
public tends to overestimate the number of offenders who are 
released on parole, and overestimate the number who recidivate 
while on release. On the basis of this understanding of the 
justice system, they tend to argue that the system is too 
lenient. These finding were replicated by the work undertaken 
by the Canadian Sentencing Commission. 


However more in-depth studies of attitudes towards sentencing 
have shown that when people have more accurate information 
about sentencing practices, they tend to agree that the 
sanctions currently imposed are appropriate, or indeed, may be 
too harsh. 


Similarly, although there is public concern expressed over how 
the release system is perceived to operate, there is 
widespread support for a system of conditional release which 
permits at least certain offenders to serve their sentences in 
the community. In addition there is extremely strong support 
for treatment programs in our institutions, and a recognition 
that simply warehousing offenders does little to contribute to 
long-term public protection. 


Public support of the system hinges on public understanding. 
This is well documented in a number of recent reports on the 
criminal justice system. As a recent report of a 
Parliamentary Committee expressed it, "Ultimately, the 
evolution of sound government policy - one that has broad 
public support - is dependent on an informed public." 


The public wants to know about the system - for example, when 
some of our oldest penitentiaries were closed as prisons and 
opened up' for public tours, the response of the public was 
overwhelming. Similarly, the public wants to have a say in 
= the system operates, and influence the values which guide 
it. 


a 
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We are responsible for the establishment of open lines of 
communication with the community through partnerships: 
improved coordination between correctional, policing and other 
criminal justice authorities; better relationships with non- 
government organizations in communicating common messages. 


We also need an assertive, open approach to the media: too 
often the system has been reactive, closed, unresponsive. 
Common sense tells us that, while we can't change the 
essential nature of media, we can make inroads through 
education and increased openness. The criminal justice system 
must accept that the media occupy a unique and important 
position in the information delivery process. We must learn 
to use it, rather than rail against it. 


III OVERALL TRENDS 


CRIME AND INCARCERATION RATES 


The crime rate in Canada continues to rise, although at a much 
slower rate than in previous decades. Of particular concern 
is the rise in violent crime, which is pushing us towards a 
more discriminating or selective approach to criminal justice 
enforcement and sentencing. However, while violent crimes are 
increasing, violent offences still account for approximately 
10% of all offences, which does not represent a substantial 
change over the past two decades. 


Drug offences show dramatic changes in the kinds of offences 
which are reported, probably mostly due to the focusing of 
police resources on cocaine and heroin offences. The rise of 
trans-national drug cartels in Canada is one which has become 
evident over the last few years, and appears likely to 
increase. 


The federal inmate population has continued to rise at an 
average of about 2% per year, on average, somewhat less than 
the increase in the crime rate, which suggests that we are 
having at least some small degree of success in our efforts to 
reduce our reliance on incarceration. The profile of inmates 
in penitentiary has in fact changed quite significantly. 
There are fewer property offenders, more violent offenders and 
more sex offenders. Quite apart from the offences for which 
penitentiary inmates are serving ‘their sentences, a 
significant proportion of them are suffering from a mental 
disorder. Almost half of all penitentiary inmates are alcohol 
dependent, and many have substance abuse problems as well. 


Current legislative and policy initiatives are not designed to 
prevent significant numbers of these offenders from going to 
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penitentiary, or even to release them at a much earlier point 
in their sentences. Rather they focus on rehabilitative 
programs and programs to manage risk through gradual release 
back to the community. Through an emphasis on assessment and 
selection, violent offenders will be targeted for more 
intensive interventions while procedures for streamlining the 
release process for the less serious offenders will be 
developed. Particular attention will also be paid to programs 
designed to reduce the recidivism rates of released offenders. 


Reductions in Canadian incarceration rates are most likely to 
be achieved by focusing on and reducing pre-trial detention 
and incarceration for fine default. Of great importance also 
is the development and implementation of alternatives to 
imprisonment or intermediate sanctions which could eliminate 
a significant proportion of at least the shorter prison 
sentences, as well as a greater number of property offenders. 


REHABILITATION 


There is growing acknowledgement in Canada that rehabilitative 
programs should not be discounted, and indeed, that they offer 
the best strategy for the long term protection of the public. 


This affirmation of the value of rehabilitative programming 
and goals is reflected in reviews of the criminal justice 


system such as that of the Parliamentary Standing Committee on 


Justice and Solicitor General (the Daubney Committee), and has 
been endorsed by the Correctional Service of Canada in its 
Mission Statement. The legitimacy of rehabilitation as a 
fundamental correctional goal is supported by its inclusion in 
a proposed legislated statement of purpose and principles for 
federal corrections in Canada. 


At the same time, in an era of scarce resources, 
rehabilitative programs must be carefully targeted. The 
current focus on the assessment of risks and needs linked to 
the offender's criminal behaviour is likely to continue, as is 
the development of programs for particular groups, such as sex 
offenders both in institutions and in the community. 


There will also be continued exploration of alternative 
treatment models as we refine our knowledge of what influences 
people to change criminal behaviour. = =: 


EFFECTIVENESS 


The government's fiscal situation and the demands of good 
management require that the effectiveness and efficiency of 
corrections be improved. Moreover, the many recent inquests 
and inquiries into corrections have reinforced the demand for 
nore effective corrections. These inquests and inquiries have 
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stressed the following points. First, there is the reasonable 
demand that policies and procedures be followed, that cases be 
prepared, that information be gathered and shared. Second, 
there is a demand that policies and procedures be changed 
where they have been shown to be ineffective. Third, there is 
the demand that corrections do more to correct; there is 
significant support for rehabilitation and this support comes 


from a wide variety of sources. Fortunately, as well, there 


is growing evidence that rehabilitation can be made to work; 
that recidivism can be reduced. At the same time, there are 
strong countervailing pressures demanding that violent and 
repeat offenders be dealt with more severely. 


Effectiveness is to some extent hampered by the fragmented 
nature of corrections, divided as it is between levels of 
government, departments of government, quasi and fully 
independent bodies. Moreover, many of the problems facing 
corrections require coordination and integration, not just 
within the criminal justice system, but with systems of health 
and welfare, employment, education, housing and so on. The 
extent of the fragmentation means that the problems of 
integration are particularly difficult. At the same time 
progress must be made if we are to improve overall 
effectiveness. 


JUSTICE AND EQUITY 


The Canadian Charter of Rights and Freedoms, court decisions 


and the various inquiries into the criminal justice system and 
the treatment of natives and women all require that 
improvements be made to ensure our treatment of convicted 
offenders is fair, reasonable, equitable and humane. In some 
areas, inmate rights, for example, the pressure for change 
derives more from Charter considerations and philosophical and 
practical ideas about corrections than from public sentiment. 
In other areas, such as the treatment of Native Peoples, there 
is growing public pressure for changes, but little consensus 
as to what changes should be introduced. There is also strong 
policital pressure from Aboriginal organizations to improve 
services to Aboriginal Peoples and to include corrections in 
self-government discussions. 


A major challenge for the future, therefore, is to combine the 
need for an individualized approach to corrections with the 
requirement for equality of treatment, in an environment where 
resources are scarce, but expectations have never been higher. 
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THE UNITED STATES 


Presentation by Allen F. Breed 


CANADA 


I genuinely appreciate the opportunity to participate 
in this International Symposium on "Corrections in the Future". 
Never in modern history have correctional services faced the 
challenges they do today. To describe the situation as a 
crisis might well be a masterpiece of understatement, but it 
at least begins to accurately describe the immensity of the 
issues this symposium is addressing. As one of your colleagues 
from the nation to your immediate south I have been asked to 
bring to your attention several of the critical issues facing 
United States' corrections, and any indications as to how 
these issues may be addressed in the years ahead. І do so, 
however, with some embarrassment, as my country has done 
little in the field of corrections in recent years to be 
emulated. 


I had the good fortune several years ago to be the "out- 
side member" on the Correctional Services of Canada's Strate- 
gic Planning Committee. This group was charged with the 
responsibility to forecast what corrections might look like 
15-20 years down the road. I was tremendously impressed 
with the commitment and analytical talents of the committee 
members as they sifted through actions and activities of the 
past, the present, and then projected into the future what 
might be. А11 of us were intrigued with what we came to de- 
scribe as the 5-10 year "delay phenomena" ~ which appeared 
to demonstrate that many ideas, attitudes, programs and policies 
which arose on the scene in Canada had earlier been experienced 
in the United States. Please understand that this "delay 
phenomena" did not always occur - and thank heavens it 
didn't - but ‘did occur with enough regularity to at least 
Warrant an examination of problems and practices in the United 
States as an early warning system for Canada. My role today, then, 
is to share some of our criminal justice inadequacies, and 
With you, plan a more rational social defense system. 


In the past 15 years the United States has been pursuing 
crime control policies that reflect a central theme, popularly 
described as getting tough оп offenders. Whether these crime 
control policies produced a safer society and there is less 
Crime in the United States as a result is a legitimate question. 


The answer is that crime control policies of the past 
decade or so have produced few positive results. Starting 
in the early 1970's markedly increased numbers of people have 
been warehoused in prisons. On any given day over one million 
Americans are incarcerated in jails and prisons. There are 
another 2.7 million adults and juveniles on probation or 
parole. Or a total of 4 million people being supervised by 
some form of corrections. A number, incidentally, that dwarfs 
the size of many of the nation's major cities. Although crime 
rates have remained basically constant over-the past 10 years, 
and the nation's population has increased by less than 10% 


* EET 1 = 











— 











ш ——— ——— ==  .———+——-_—-.+——-—. A"  . ..— a. 
—JP n ааа = 
š au a Si PUER ан дыы 
` 


` 


during that same period the population in prisons has more 
than doubled. In 1970 there were less than 200,000 people 


in prison. Today more than 600,000 inmates are jammed into 
the nation's bulging prisons. All indicators point to con- 
tinued population pressures in the years ahead. A recent 


National Council on Crime and Delinquency prison forecast 
predicts that the American prison population will grow 68% 
by 1994. 


Because of serious crowding and substandard conditions 
of confinement resulting from such crowding, 4l states, the 
District of Columbia, Puerto Rico and the Virgin Islands are 
currently operating their correctional systems under court 
orders stemming from violations of prisoners' constitutional 
rights. The United States has done its best to buiid its 
way out of this crowded condition, and has spent billions of 
dollars in new construction, only to find itself more crowded 
than when the building boom began. We all recognize that the 
costs of building new prisons are substantial. Operating costs, 
however, are even greater than construction costs. According 
to several studies made of construction, interest, and operat- 
ing expenses it will cost taxpayers over one miilion doilars 
for each prisoner they incarcerate over a thirty year period. 


What caused this over-reliance on incarceration? This 
audience need not be reminded that the dramatic increase in 
crime in the United States, particulariy violent crime, during 
the late 1960's and 1970's ied to a general public fear and 
demand for some sort of corrective action. The political 
response sought to exploit this public fear by legislating 
greater use of incarceration and lengthier sentences for the 
convicted. Long term criticism from both conservatives and 
liberais (for vastiy different reasons) of the gross dispari- 
ties existing in the sentencing practices from court to court, 
and the releasing procedures of paroie boards,opened the way 
to the usurping of traditionai judicial and quasi-judicial 
discretion - through mandatory and determinate sentencing 
Statutes, and through the aboiishment of paroie. With the 
reduction in indeterminate sentences,the increased iength of 
Stay, and the greater use of incarceration. society reaped 
an unprecedented increase in prison and jail populations. 


This year we will arrest, convict and sentence more. 
peopie to longer prison terms than ever before - swelling 
a prison population that already is the largest in the worid. 


Again, my rhetorical question: has this level of 
social control reduced crime in America? Tragically, crime 
in general, and particularly violent crime,has been on the 
increase over the past two years. | 


Recent data would indicate that imprisonment has neither 


rehabilitated nor deterred most of those who have been sent 
to prison, while incarceration rates have steadily climbed 
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and are nearly three times greater than those of Canada. Recidivism 
rates have doubled, prisons throughout our nation are seriously 
crowded, the majority of inmates are idle, there are few treat-. 
ment programs of any kind, and the culture is one of hate and 
violence. 


Massive use of imprisonment in the United States has 
been an ineffective social policy, and ought to be curtailed 
for that reason alone. Moreover, the wide spread use of 
prisons cannot be defended as a social control policy in a 
truly democratic and decent society. There is a glaring 
discrepancy between our beliefs that American society is a 
model to be emulated and the fact that we have the highest 
incarceration rate of any free world nation. The United 
States stands virtually alone among the western nations in 
terms of excessive violence among its citizens. The incidence 
of the most serious type of vioient crime in the United States, 
for example, was more than five times the rate for Canada 
last year. Further, there are compelling indications that 
lawlessness is likely to continue well into the 21st century. 


The facts are clear enough - criminal justice policies 
in the United States have hardened significantly in the past 
decade or so. The increased use of incarceration is simpiy 
the most dramatic manifestation of the general shift towards 
punitive crime control measures. Our continued high crime 
rates should cause such policies to be evaluated as to whether 
they make sense. The key question should be: Why are there 
SO many candidates for crime and participation in law breaking 
in American society? We know that crime most often involves 
people who are trapped in the secondary labor market or are 
chronically unemployed. We know that they are individuals 
who feel the sting of relative deprivation and the victims 
of racial or ethnic discrimination which cuts them off from 
job opportunities. We know that they are the products of 
ineffective schools located in the inner city neighborhoods. 
We know that many of them have grown up in "problem families" 
who reside in urban, inner city neighborhoods populated by 
Similarly situated families, where the informal social controls 
that operate in more affluent neighborhoods are lacking. 
We know that many are the victims of drug addiction unable to 
Obtain necessary treatment. We know ali this, but in the 
immediate future we will do little about it. We will continue 
to attempt to control crime solely through the use of punitive 
Sanctions. From this continued public policy stance we will 
purchase a relatively small amount of crime reduction at an 
exorbitant cost both to the taxpayers and to many of those 
incarcerated. 


The only immediate hope in addressing this issue is that 
the financial costs of imprisonment are so high that even 
the most dedicated law and order advocates may be forced to 
direct American society towards more rational and effective 
Criminal justice policies. 
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One could legitimately question my emphasis on preven- 
tion strategies at a symposium on corrections. My response 
is that corrections has no future other than warehousing 
society's failures unless we assume leadership roles in re- 
directing our efforts towards more sensible social policies. 


No one can predict the future with anything like scientific 


precision, but we can observe a number of important trends 
that will have a profound effect on our chances for security 
or insecurity - violence or social peace - alienation or 
cooperation and productivity. Looking at the direction of 
some of the trends of recent years one can feel deeply troubled 
by their implications for the future. 


* Over the past 10 years low income families with chil- 
dren experienced an income drop of 25%; the chance 
of children living in a family below poverty level 
has risen 26%. 


* One out of four American children under six lives 
in homes below the poverty level. Two out of five 
Hispanic children under six live in homes below the 
poverty level. Half of all Black children live in 
homes below the poverty level. 


* Last year 31% of the Black and 27% of the Hispanics 
were living in poverty - three times the rate for 
Whites. 


* In the past five years the percentage of children 
enrolled in Head Start programs dropped 2176. 


* The unemployment of Black youth quadrupled in the last 
25 years. | 


* The unemployment of Black teenagers now exceeds 
60%. 


We are, in short, courting disaster as we move into 
the next century with an ever increasing underclass, a de- 
pleted job market, increased poverty, growing deprivation 
of social services, increased family stress all creating a 
ticking time bomb in the heart of American cities. But the 
consequences of these trends are not inevitable. They are 
not forced on us by human nature or by economic or technolodi- 
cal forces over which we have little control. These trends 
have been largely created and maintained by human decisions 
and they can be altered by them. It is our response to 
them that will determine whether the America of the 21st 
century is a safer society, or a more fearful one; a society 
where the promise of racial and economic equality is closer 
to fulfillment, or a society torn by deeper divisions between 
the"haves and have nots"; a society whose enormous techno- 
logical potential is harnessed to provide productive work 
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for all, or one in which the growth of technology leads in 
a cruel paradox to increased joblessness, poverty, resentment, 
fear and violence. 


1 


We must, for instance, halt the growing split between 


the haves and the have nots - the trend towarc a dual society 
Sharply divided between the affluent and the new and old 
poor. This requires a whole hoarted and serious employment 


policy that enlists government, the private sector and non- 
profit organizations in direct job creation; intensive train- 
ing for the disadvantaged; and comprehensive, accessible 
retraining for workers displaced by techhological change. 

We must make a much greater investment in parenting, and in 
early education programs for disadvantaged children. We must 
establish more intensive, accessible and generous support 

for families and children. 


These efforts are preventive - they aim to forestall 
crime and delinquency before they happen. A much greater 
emphasis on prevention must be at the heart of any workable 
strategy against crime in the future. Such an approach will 
also free up resources and allow us to take a profoundly 
different approach to individuals who have already broken 
the law. As we look to the future we must work to create 
a Corrections system that, while efficient and safe, also 
takes seriously the task of preparing offenders for produc- 
tive roles in society. A more effective criminal justice 
policy means developing credible sanctions outside prisons 
for less dangerous offenders and constructive programs of 
education and training inside them. 


This brings me to the second issue that I would like 
to share with you today: Which offenders should go to 
prison?  Norval Morris, in his book entitled, "The Future 
of Imprisonment" argued that prison is an appropriate punish- 
ment only when one or more of the following three conditions 
is fulfilled: 


* Any lesser punishment would depreciate the 
seriousness of the crime or crimes committed. 


* Imprisonment is necessary for deterrence, general 
Or special. 


* Other less restrictive sanctions have been frequently 
Or recently applied to this offender. 


Professor Morris' conditions for imprisonment have 
been supported by the American Law Institute's Model Panel 
Code; the American Bar Association's Standards for Criminal 
Justice; and many commentators on sentencing policy. Judged 
by these criteria there are many offenders in United States 
prisons and jails who do not need to be there; who are at 
the lower end of the severity of crime ledger; and have 
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Criminal records that do not trigger any of the selection 
Criteria. How many there are is a matter of guess work, 

but Wardens and researchers alike appear to ayree that 30% 
to 35% of those currently in prison could be safely and more 
effectively programmed in community corrections. 


According to the United States Bureau of Justice Statistics 
only 30% of those now sent to prison have been convicted of 
crimes of violence. The majority have never been to prison 
before, and only 10% to 15% require maximum security placement. 
More than 80% of inmates released from prison have no serious 
disciplinary record while imprisoned. Recent studies by the 
National Council on Crime and Delinquency and Rand have clearly 
found that the vast majority of newly admitted inmates were 
"low rate" offenders who did not require the security of a 
prison nor would benefit by a lengthy prison term. Even with 
the so-called "career criminal", Rand studies indicated that 
a large proportion are not particularly successful at crime, 
but periodically return to it because they are not good at 
anything else. 


The average American prisoner is very different from 
the specter of Willie Horton that fuels the public's fear of 
crime. A more factual portrayal of prisoners presents a dif- 
ferent reality - most prisoners are poorly educated young 
men raised in slum neighborhoods by low income parents, often 
a Single mother who is underemployed or unemployed. These 
young men, mostly non-white , have virtually no job skills 
Or job experience, and no hope of ever getting a Stable and 
adequate job. Early in life they become involved in unskilled 
petty crime due to limited avenues to a viable, satisfying 
conventional life. 


Tragically, imprisonment is also increasingly falling 
upon people of color. Forty years ago about 4% of all prison 
admissions were non-white. Today, half of all prison ad- 
missions are non-white. A recent report indicated that, on 
any day, one in four Black males aged 20 to 29 is in prison, 
jail or on probation or parole. In states like Florida and 
California the imprisonment rate of Blacks is over 10 times 
higher than for Whites. These unfortunate figures show that 
if Blacks and Hispanics were inprisoned at the same rate as 
Whites there would be no prison crowding crisis in America. 
At every decision making level - arrest, prosecution, sentenc- 
ing and parole - discriminatory practices can and have been 
found to exist. Most recently, the Rand Corporation found 
that Black and Hispanic offenders receive harsher sentences 
and serve longer prison terms than White offenders. 


All of the evidence indicates that who goes to prison 
is the result of sentencing legislation, approved by elected 
officials, which has resulted in the courts' sending a higher 
percentage of persons convicted of felonies to prisons, for 
longer periods of imprisonment. For example, 18% of California's 





felony convictions in 1976 resulted in imprisonment. Today 
the proportion of felons convicted and sentenced to prison 
has reached 35%. In addition, prison terms are much longer, 


as illustrated by a 33% increase in sentence lengths ex- 
perienced by the United States Bureau of Prisons. 


Glimmers of hope to address the issue of who goes to 
prison are found in rational sentencing guidelines as found 
in the States of Minnesota and Washington; or the expansion 
of indeterminate sentencing with administrative guidelines 
for release decisions as found in Ohio, Tennessee or Oregon; 
the further development of policies and procedures which can 
reduce the criminal justice system's disproportionate impact 
on minorities; and greater attention being given to alter- 
natives to.imprisonment - the subject of my third and final 
issue. 


Alternatives to prison, more popularly referred to as 
community corrections, is really nothing new. With the ex- 
ception of advance technology,which has provided electronic 
monitoring systems and sophisticated drug detection instru- 
ments, all the components of community corrections have existed 
historically in good probation agencies. Unfortunately, as 
work loads increased and tax revolts reduced revenues, proba- 
tion was seldom provided the resources necessary to carry 
out intensive supervision and/or surveillance, restitution, 
community service, treatment modalities or a host of other 
community-based sanctions. As a result,more and more offenders 
Were placed on probation with fewer and fewer services. In 
most jurisdictions probation was soon seen by the general 
public as a meaningless sanction imposed by overly liberal 
judges, and as an impossible sanction by correctional pro- 
fessionals who had to supervise case loads as large as 1,000 
offenders. Consequently, durinc the 70's and 80's probation 
degenerated into ineffectiveness under the pressures of ex- 
cessive case loads and inadequate resources. More recently, 
due to prison and jail crowding and the high cost of incar- 
ceration, there has been a renaissance of traditional proba- 
tion services, now euphemistically called community correc- 
tions or intermediate punishment. It should be noted, how- 
ever, that these services continue to be the most overburdened 


workhorse of the correction's team. From 1980 to 1988 the prison 


population in America grew 90%, but during that same period 
the number on probation increased 111%. The continued use 
of probation and the increased attention being given to 
various forms of intermediate punishment can responsibly 
address some of the prison and jail crowding if resources 
and good planning are an integral part of the expansion 
process. Let me close, then, by stressing some of the 
lessons learned in the use of community corrections. 


152 Non-incarcerative sentences, which result in the 


enforcement of a variety of restrictions on freedom in the 
community and provide a diversity of programs designed to 
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reduce future criminality, can be equivalent to imorisonment 
in terms of punishment and far more effective in terms of 
future criminal behavior. 


2. Community corrections must promote (a) principles 


of due process and fairness, and (b) concepts of proportionality 


and equity in the administration of punishment. 


3. Community corrections sanctions must be based on 
Clearly specified objectives for public safety, punishment of 
the offender, reparations for the crime committed, and treat- 
ment of the offender. 


4. Community corrections must incorporate a client 
management classification system which evaluates offenders 
and develops supervision strategies based on specific offender 
types. 


5. Community corrections must exercise the same dis- 
cretion which is shared by other elements of the criminal 
justice system, and that discretion must be bounded and 
administered within an explicit publicly stated policy. 


6. Community corrections must be open to public scrutiny 
and the community should be encouraged to participate in 
decisions related to its programs and issues. 


7. Community corrections, operating within a restrictive 
fiscal environment, must strive to achieve cost effective 
programs without endangering the community or jeopardizing 
the quality of services. 


8. There is a need to ensure that community corrections 
policy is translated into actual practice. Administrators 
must allot high priority to monitoring programs, evaluating 
performance and insisting that decisions made at the line 
level reflect agency policy and priorities. Experience in- 
dicates that success of alternatives to incarceration is 
as dependent on implementation issues and monitoring of 
Operations as it is on careful planning and conceptualization. 


9. Finally, for community corrections to gain general 
acceptance they must be perceived by the public as appropriate 
punishment for specific categories of offenders. The public 
wants offenders punished and helped. Unfortunately, the 
public fears that if prisons are not used there will be no 
punishment even though they have grave reservations that 
inmates will be helped by their prison experience. Simply 
put, alternatives to incarceration have to get tough with the 
criminals it supervises: not nasty, not uncivil, not inhumane, 
just tough. Tough in the enforcement of court orders; tough 
in-the collection of financial obligations; tough in the re- 
quirement to provide community service; tough in terms of 
participation in treatment programs; and, most of all, tough 
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in quick, decisive and uncompromising reaction to non-compliance. 


To the degree alternatives to incarceration do this they will 
be recognized and supported as effective and credible means 
of protecting the community. 


In summary, I would urge that we recognize that there 
Cannot be an effective corrections system except as it is 
a component of a rational social control policy that primarily 
emphasizes prevention. Within that Framework we must then 
develope sensible sentencing policies, coupled with effective 
classification systems which allow for a balance of incar- 
ceration and intermediate punishments tailored to the needs 
of the offender and his community. When we do that, correc- 
tions then becomes an integral part of a social responsibility 
approach to crime control. 
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Correctional Service of Canada Remarks 
"Top Three Issues in United States Corrections" 
J. Michael Quinlan, Director 


Federal Bureau of Prisons 


Distilling the major issues in United States corrections into three distinct categories 
appears, at first, to be an easy matter. It is indisputable that prison crowding is the major 
concern in the U.S. correctional community. Indeed, it is becoming an increasingly 
Significant part of our national awareness, through the media and the efforts of many 
independent organizations such as the American Civil Liberties Union. But determining which 
other two issues might be worthy of treatment in a forum such as this is a great deal more 


difficult. 


In my view, prison crowding and its accompanying system growth will generate a 
second major area of concern in United States corrections -- the development of the human 
resources necessary to staff the hundreds of new institutions that are being built across our 


country. 


The third issue falls into the broad category of what society can expect its correctional 
system to do and be. In the United States, there is considerable ambiguity on this point, which 
has led to a great deal of public misunderstanding about corrections’ role in the criminal justice 


system. The final section of this paper will discuss a few ways to-address that problem. 
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Prison crowding, while not unique to the United States, is a major problem in virtually 


every U.S. correctional system, whether at the local, State, or Federal level. Changes in 
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demographics and major structural changes in our sentencing and statutory frameworks 
(particularly those targeting drug offenders) are part of the reason. The antecedent cause is the 
collision between a period of increasing drug use in America and a get-tough attitude on the 
part of the public and their representative legislators. These factors have contributed to a 
correctional population that has more than doubled in the past decade. The Bureau of Prisons 
population increased from 44,000 in 1987 to its current 61,000, and is expected to near 


100,000 by 1995. This rate and scale of growth presents immense challenges. 


To deal with this issue, the Bureau and many other fntisdictions have embarked upon 
major expansion programs, renovated and refitted existing institutions to obtain more capacity, 
and acquired surplus properties such as schools, hospitals, and deactivated military bases for 
conversion to prison facilities. Even so, it is expected that, in most U.S. prison systems, 
crowding is going to continue to be a problem throughout this decade. Despite the massive 
infusion of resources into the Federal prison system -- with 36,939 beds funded, in design, or 
under construction between now and 1995 -- with continued population growth, the Bureau 
will still be at 130% of capacity. While we believe this figure 1s eminently more manageable 
than our current 160% crowding level, the inability of this large expansion program to 


eliminate crowding illustrates the dimensions of the problem. 


And while many States in the United States are not as severely crowded as the Bureau, 


they are still suffering from the grave effects of this situation. 


Paradoxically, most correctional administrators do not believe they can build their way 
out of the crowding problem. The potential use of intermediate punishments by the courts -- 
that is, punishments short of outright imprisonment that still are sufficiently restrictive as to 


satisfy the public's need for safety and retribution -- is receiving increased attention. Indeed, 


the Bureau of Prisons provides intermediate punishment options through a number of working 
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programs, such as home confinement, electronic monitoring, urban and other work camps, and 


an intensive confinement center program (sometimes referred to as a correctional boot camp). 


Through effective classification, certain offenders sentenced to confinement status by 
the courts can be placed in an intermediate punishment program, a form of confinement other 
than the most expensive medium and upper security prisons. Clearly, intermediate punishment 


options, if used appropriately, can function as a buffer against crowding in secure institutions. 


>K okok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok ok OI >K ok 5k ok OK ok 


However these growth issues are resolved, the human resources that correctional 
managers will face in the next decade constitute what I believe to be the second major issue in 


U.S. corrections today. 


Every State in our Nation, and particularly the Federal Bureau of Prisons, is confronted 
with serious recruitment problems. The doubling in the last 10 years of prison populations, 
combined with current growth projections, mean that roughly twice as many prisons will be 


operating and twice as many staff will be necessary to run them. 


To compound the problem, the Bureau is experiencing the retirement of key staff at top 
levels. This is because of our retirement system, which provides that an employee may retire 
after 20 years of service, at age 50. Moreover, staff at all levels are more mobile than had 
been the case in the past, because of a new Federal employee retirement system that came into 
effect in the mid-1980's, which offers enhanced portability of pension benefits. Thus, 
promising employees who might have joined the managerial ranks are able to more. easily 


leave for what they believe may be “greener pastures." 





As a result, the pace of growth and staff retirements have caused the Bureau to 
accelerate promotion and career development activity far beyond comfort levels, placing staff 
with just 3-4 years of experience in charge of institutional departments, and some with very 
few more years than that at the Associate Warden level. This pattern of rapid advancement 
will be necessary for at least the next 8 to 10 years, before the population and concomitant 


system growth stabilizes. 


Thus, we are faced with the paradox of an increasingly inexperienced cadre of staff 
who are managing a larger group of long-term, more experienced inmates. The Federal and 
many State systems have undergone changes in their sentencing structures, including 
significantly longer sentences for particular drug and violent crimes, and the elimination of 
parole. In some jurisdictions, good time credits also have been reduced, eliminating incentives 
for positive conduct and further extending the effective length of most prison terms. Asa 
result, inmates, on average, will be serving much more time, and therefore presenting a far 


more difficult management situation for field administrators. 


Correctional agencies throughout the United States are addressing these problems in 
various ways. Instead of allowing recruiting to be a home-grown enterprise, professional 
recruiting and advertising firms are being sought out to conduct staffing campaigns. Steps are 
being taken to enrich the workplace, accommodate spousal careers, improve employee 
wellness programs, pay, and other benefits, and generally .to help employees increase their 


level of professional and personal satisfaction. 


This also speaks to the need to develop improved career development strategies. 
Selection and succession planning systems must be redesigned to improve the ability of prison 
systems to identify and groom future administrators. Top staff must find ways to foster 


mentoring programs that will stimulate growth in promising employees. Agencies must 
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enhance training programs that will provide specific skills needed for high levels of 
responsibility. Rather than looking at this rapid growth as a negative factor, employees must 
be encouraged to seek out the new job opportunities that are a result of the expanding 


correctional system. 
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There is no consensus in America today regarding what corrections is or should be, 
much less what it should do. Significant portions of our citizenry cry out for vengeance and 
severe punishment for criminal offenders. Other segments of society plead for less punitive 
sentencing, and a virtually total reliance on community programs for all but the most violent 
and dangerous offenders. Probably the largest segment of our society is uninformed, and their 
Opinions on this matter are unformed, until crime touches their lives. It is this latter group, 


the most malleable of the three, to which we should address our attention. 


Corrections leaders need to coalesce to shape a national consensus on what each of our 
countries really wants our correctional systems to do. Under our system of Federalism in the 
United States, it is, of course, appropriate that there be variance from State to State in how 
criminal justice issues are approached, and that the will of the people be expressed through the 
correctional system, as it is in so many others matters of government. However, there are a 
number of areas in which a well-formed public education effort could move us toward a 


common ground as a Nation, and to which we should address our energies. 


Some of the objectives that are derivative of this goal are addressed more fully in the 
related presentation on the "Purpose of Corrections and Principal Strategies." That is the need 
to be sure the public has realistic expectations about what corrections can and cannot do, given 


our type of clientele and the limited resources that are available to us. Without knowing the 
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reasonable limits for corrections' performance, neither the public nor the other components of 


the criminal justice system will be satisfied that corrections is doing its job satisfactorily. 


To accomplish this, it will help immensely if corrections opens up its cloistered world 
to the outside. The media, volunteers, contract employees, visiting sports teams, and other 
visitors to institutions all carry away important impressions that they relate to others in the 
community. To the extent that prison facilities are opened up to the world, they will be better 


understood, and the public will be less likely to believe the old, outdated myths about them. 


Next, we need to make the public fully understand the cost of corrections. In recent 
years, the United States has seen an interesting ebb and flow of ideas regarding the cost- 
effectiveness of incarceration. Basically, one school of thought holds that, by incapacitating 
inmates in prison, you prevent them from committing crimes that are costly to victims, and 
also preempt the downstream governmental costs of prosecution, trial, etc. It is argued that 
those costs are far greater than confining a given offender in a prison, whether for $15, $20, 
or $30 thousand a year. While this may be true for a subset of high-activity career offenders, 


it is difficult to argue that it is true in most cases. 


What is indisputable, however, is that while it is costly to keep offenders in prison, 
many should be there because they are inarguably dangerous. We need to work to convince 
the public that we can properly identify such individuals, and that for them, prisons are 


necessary, regardless of the cost. 


To do this, each criminal] justice subsystem in our country must have a systematic, 
rationally based offender categorization system. Such a system will enable participants at 
every stage of the criminal justice process to understand the severity of risk each offender 


presents, to public safety as well as to institutional safety and security. One important step in 
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this system would be the development of offender risk assessment systems. If properly 
formulated, such systems would be built from subsets of information developed for assessing 
pre-trial release suitability, detention housing and other assignments, and the sentencing 
decisions themselves, as well as for institutional assignment and classification systems after 


release. 


The use of such a comprehensive system is not as far-fetched as it might seem. Its 
kernel can be found in the U.S. Federal system, where pre-trial services officers make initial 
assessments of risk shortly following arrest. The information developed at that time forms the 
basis for subsequent reports and assessments, including the presentence investigation report, 
which follows an inmate throughout his or her career with the criminal justice system. The 
advantages of this system are not only economy of information-gathering, but efficiency and 
effectiveness in the allocation of supervision and confinement resources and a maximization of 
public safety and institutional order. A key use would be to advance the system's ability to 
identify early those non-dangerous offenders who can be safely placed in intermediate 


punishment programs. 


Furthermore, the development of such risk assessment data in an offender-based . 
transaction system (OBTS) would provide a data process useful, not only in managing 
individual offenders, but also in obtaining knowledge about aggregate trends in the criminal 
justice process. . This could include data on the types of cases most likely to receive a certain 
—— or to plead, or the optimal capacity to project the detention, intermediate 
punishments, or secure confinement needs of future cohorts of offenders. Impact analyses also 
can be prepared that forecast the effects on the criminal justice system of proposed legislative 
or policy changes, in areas such as prison population. Information of this type will enable 


criminal justice officials to better prepare the public and legislators to make the difficult 
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choices required in considering how law enforcement, prosecution, and sentencing policies 


intersect with the cost and complexity of correctional programs. 


Another area in which we can take the initiative, and which will greatly affect the 
public's view of corrections, is through a greatly enhanced outreach to our Nation's 
educational system. The American public knows little of corrections, other than what it learns 
through the popular media. By default, we have allowed our image to be shaped by movies, 
television programs, sensationalistic print media reports, and myth. A concerted effort by 
corrections administrators in community outreach initiatives is necessary to penetrate the 
educational systems, starting at the elementary level and moving through secondary schools 
and into the collegiate world, to more fully inform our citizens about the realities of 
corrections and criminality, the role of our profession, and its place in the overall criminal 


justice structure. 
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These are critical initiatives that we need to take in order to shape public, legislative, 
and judicial views of corrections, and to frame the coming public policy debate on the role and 
cost of corrections to our societies. Certainly, other issues are important in U.S. corrections 
today. Drug trafficking, prison gang activity, narco-terrorists, labor-management relations, 


and administrative turnover at top levels would be high on the list of many who answer the 


same question. 


However, these three areas constitute significant concerns in our criminal justice 
system, and merit the thoughtful and immediate attention of both policymakers at every level 


of government, and the citizenry at large in each of our countries. 
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On The Future of Corrections — June 10-14, 1991 


At The Lester B. Pearson Building, Ottawa, Ontario 


What. Are The Three Top Issues For The Correctional 
. System in Jamaica? 


By The Hon. R. Carl Rattray, Q.C., M.P., MINLISTÉR OF. 
OF JUSTICE & ATTORNEY GENERAL 

There are seven adult Correctional Centres in Jamaica, 
six male and-one female, The total population in these Centres 
approximate 3,800, accommodated in institutions with an ideal 
capacity of about 2,780. This identifies the very pressing 
problem of overcrowding. There are two high security penal 
institutions in Jamaica - the General Penitentiary in Kingston 
with a population in the region of 1,550 and an ideal capacity of 
850 and the St. Catherine Adult Correctional Centre in Spanish Town 
presently accommodating 1340 inmates but constructed to hold 650. 
The other male adult Correctional Centres are medium or low security 
institutions with dormitory accommodation as AJALE cellular 
accommodation ` in the high security prisons. 


This analysis therefore identifies overcrowding and its 
effects as a top issue for the correctional system in Jamaica. 


It hecomes immediately apparent too that the problem is 
confined to the high security institutions which between them 
accommodate 78% of the whole adult penal population in the country. 


The overcrowding condition of both is exacerbated by the 
fact that the General Penitentiary was built in 1845 and the 
St. Catherine Adult Correctional Centre in 1655 and upgraded in 1714. 
These ancient structures therefore represent a continuing deteriorating 
plant with outdated facilities which have ceased to function or 
continue in need of constant repair and refurbishing. In the case 
of the St. Catherine. Adult Correctional Centre the situation is 
further made more problematic by the fact that there is a Death Row 
population of 260 inmates condemned to suffer death by hanging who 
are required by the Prison Rules to be accommodated in single cells. 
This therefore places greater pressures on the space available for 
other inmates. 


Peewee 


CONTRIBUTORY ELEMENTS 


The rate of imprisonment in Jamaica is 169 per 100,0000 
of population. Although apparently favourable in Caribbean 
comparison (see Appendix I), in my own view it is much too high, 
and its favourable Caribbean comparison only reflects.a bias 
towards imprisonment in the sentencing process which manifests 
itself generally in the Caribbean region. 


Sentences are imposed by Judges at the end of a trial 
after the accused person has been convicted of the criminal offence 
charged. There is certainly in Jamaica a clear bias towards the 


removal of the convicted person from the society for lengthy periods 


as the acceptable punishment on the basis, ill-informed or not in 


each particular case, that the society needs to be protected from 
such a person. 


Insufficient consideration is therefore given to any 
analysis of the personality of the individual convicted, whether 
in fact the society is in danger from such a person or whether. the 
crime is of a nature which should attract such a penalty by way of 
example or deterrence. 


These considerations you may consider to be more 
sociological than judicial. Our Judges who impose sentences are not 
trained as sentencers and very often therefore do not address their 
minds, even if qualified to do so, to the purposes of sentencing. 
Despite our Criminal Justice Reform Act of 1978 which widened the 
non-custodial sentencing options for Judges to include community 
service orders, suspended sentences, etc... these options are only 
very minimally utilised, not only because of the sentencers' 
custodial bias but also because of the lack of the mechanisms 
necessary to institute and supervise the non-custodial option. 


It has always appeared paradoxical that Judges impose fines 
as punishment for offences because of an assessment that a custodial 


sentence is inappropriate in à particular case and yet the alternative 


given for non-payment of the fine is custodial - the very type of 
sentence which in the first case was deemed by the Judge to be 
inappropriate. 
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There is need therefore to impose non-custodial alternatives if 
the convicted person does not or cannot pay the fine imposed. 
Otherwise, as often happens now the real reason for a person 
serving a sentence of imprisonment is not the committal of the 
offence but in fact the poverty of that person. | 


| lt may he appropriate therefor for us to consider two 
possible solutions with respect to the sentencing process in order 
to achieve meaningful objectives for the process itself. Firstly, 
we may need specially to train Judges as sentencérs before they 
become Judges.  Secondiy, we could consider the establishment of 
panels of sentencers, including the Judge, and from ctherappropriate 
disciplines who could on conviction of the accused sit to determine 
the relevant sentence. 


We cannot of course lose sight of the fact that the 
attitude of Judges towards sentencing reflects generally the 
attitude of the public as well as the legislators. Although in 
Jamaica at the present time sentences are not mandatory except for 
murder or treason, criminal justice legislation invariably impose 
long sentences of imprisonment as a maximum. This reflects a 
public view that crimes should receive the severest of penalties, 
and the person found guilty of crime removed from the society for 
a very long time.. 


In a sense the criminal reflects a failure by the society 
itself and human beings do not like to face their own failures. Tt 
is of little purpose to point out, that in a society in which the 
rate of detection and apprehension of criminals is low, the society 
itself absorbs comfortably in our midst a larger number of undetected 
and unapprehended criminals than are hidden away behind prison doors. 
The public reaction therefore it appears is to the fact of conviction... 
the real mischief lies in the fact of discovery against the odds. 


i 

In 1978, we also legislated the parole system in Jamaica. 
Tt was thought that a combination of wider sentencing options, l 
and the parole process would result eventually in a noticeable | 
decrease in our prison population on the impeccable logic that less B 
persons would be incarcerated, and those imprisoned would by parole . 
be sent back into the society at an earlier date of release. The i 
obvious under utilisation of non-custodial options and the tentative 
approach to the use of parole in an effort to avoid public disquiet 
. has militated severely against the logic of the combination. 





The imbalance in numbers between the inmates accommodated in š 
medium and low security institutions and those incarcerated in the 
two high security institutions reflect too a serious security bias 

in the administration of our penal institutions. The appreciably | 
better conditions in the low and medium security centres directly 
result from the absence of population pressure on space in these Ë 
institutions. The situation highlights a weakness in our classifi- 
cation system in order to determine the most appropriate centres for 
the particular inmate. A proper classification could well result 

in a better distribution of the prison population and a substantial 
release of the pressures on the two high security plants. | 











Another element of the over-crowding is the large number of | 
accused persons on remand in our penal institutions. At present 
there are 646 remand prisoners in the General Penitentiary. | 
There are two elements for consideration here. Firstly, the 
mis-application of the principles of bail by Judges often result 
in the refusal of bail to persons who on a proper consideration voudi 
be entitled to release on bail. There is no Bail Act in Jamaica, 
and the common law principles relating to bail apply. l 


Secondly, bail is conditioned upon the finding of a surety in a 
monetary sum for the appearance of the accused person at the trial. ü 
Very often therefore bail is granted by the court, but the accused 
cannot find an acceptable surety who will enter into the necessary i 
recognisance. An appropriate alternative may well be the 


conditioning of bail on periodic reporting by the accused person Е 
to а Probation Officer. 
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5. 


Another top issue for the correctional system in Jamaica is the 
absence of sufficient rehabilitative initiatives in the institutions. 
Although the official policy projects the joint objective of security 
and rehabilitation, the latter being a fairly new objective is still 
swamped by the perceived demands of security. “he administrators 
of the system find difficulty in dislodging entrenched positions 
which identifes the primary and overwhelming concern as the prevention 
of escape, and views with suspicion any relaxation necessary to 
accommodate a rehabilitatory focus. Thus inmates are locked down 
for long periods of time, and a minimum of time permitted for 
rehabilitative measures - productive work, recreational and 
educational initiatives. Since a rehabilitatory environment must 
mirror as closély as possible the utilisation of time by the average 
person outside the prison walls it becomes impossible to achieve 
this if the inmate's time is mostly spent locked away in à cell. 


The real solution lies in a complete retraining programme for 
the staff of the Correctional Services, highlighting the rehabilitativ: 
focus, and directed to a change in long established attitudes. 


There is too a reluctance by Governments to make available to 
the system the financial resouxces necessary for the implementation 
of rehabilitatory measures. This reflects a view of Government, 
accurately held, that the general public would not accept as any sort 
of priority, the required expenditure in this direction. 


This exposes a need for public education, and the sensitising 
of the public to the fact that the greatest protection from former 
penal inmates lies in the success of rehabilitatory procedures 
which will ensure that the released prisoner will not after release 
return to a life of crime. | 


The third top issue for the correctional system in Jamaica is 
the maintenance of a satisfactory level of humanity in our penal 
institutions. | 


Generally, the treatment of inmates in our penal institutions 
are governed by rules which pattern the United Nations Standard 
Minimum Rules for the Treatment of Prisoners. It must be stressed 
however that the level of treatment depends upon the facilities 
available, and which very often depends upon the funds budgeted 
by the Government for the Correctional Services. 


6. 


In periods of grave economic stringencies as we now endure 
in Jamaica,the competitors for these aiiocations include Education, 
Health, Housing and the Social Services. In this prioritisation 
the Correctional Services, despite every effort by the responsible 
Minister receives an unsatisfactory low priority. 





The Constitution of Jamaica in the clauses quaranteeing the 
fundamental rights and freedoms protects the individual from inhuman 
and degrading forms of punishment. However, in the context of ancient 
and dilapidated buildings and severely overcrowded conditions, provisions 
in the Standard Minimum Rules for adequate sanitary installations of 
minimum cubic content of air and floorspace are more often breached 
than observed. If the penal environment is uncomfortable for prisoners 
so also must it necessarily be for prison staff who in a sense are 
serving a term of imprisonment with the inmates. The inter- 
relationship between warders and prisoners creates in this situation 
more than ample opportunities for tension and frayed tempers, when the 
supervisory staff have to be on constant vigil to ensure that prisoners 
are not physically ill-treated. 


The Rules under the Corrections Act provide procedures for 
discipline of staff, as well as of inmates. When incidents however 
take place in the institutions there is a syndrome of protectiveness 
by Staff at the highest level of other members of staff suspected of or 
accused of breaking the rules with regard to inhumane treatment of 
prisoners. | 


in the Ministry of Justice there is an Inspectorate, independent 
of the Correctional Services which has the authority to investigate 
complaints of inhuman treatment or with regard to major incidents 
which take place in the institutions. 


Since in the matter of alleged criminal offences against inmates 
the police is the official investigating authority, it is left to the 
probity of that Force to carry out these investigations promptly, 
fairly and objectively. Unfortuantely, this does not take palce and 
too often police personnel regard convicted prisoners as the enemy. 
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Within recent times there have been two major incidents, 
the first at the General Penitentiary in Kingston in July 1989, 
which resulted in the death of two inmates. The incident was a 
prison riot. The investigating process which was eventually 
sent to the Director oft Public Prosecutions for his ruling has 
resulted in a Coroner's Inquest being scheduled. for July 1991. 


The second riot incident took place in the St.Catherine Adult 
Correctional Centre in May 1990, in which 3 prisoners died. 
The investigations resulted in a Coroner's Inquest set for 
commencement in June 1991. 


Certainly in relation to the two high security institutions 
it will remain difficult to achieve acceptable humane conditions 
unless à new high security institution is built and a proper 
System of classification results in removal from high security 


institutions of prisoners whom it was never necessary to accommodate 


there in the first place. 


APPENDIX I 


lmprisonment Rates: For Selected Countries 
( per 100,000) Source: Stern P. 27 
Country Rate 
Guyana 267 
St.Vincent & The Grenadienes 230 
Aruba | | 230 
Grenada | 215 
Jamaica | 169 
Trinidad and Tobago 160 


See also . Puerto Rico. . 303 


Dated this 28th day of May, 1991 
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THE TOP THREE ISSUES FOR THE CORRECTIONAL SYSTEMS 
IN SCANDINAVIA 


by Björn Weibo 
Director General 
National Prison and Probation Service of Sweden 


Objectives and strategies 


"It seems that it is difficult to do a good job without 
knowing what the job is." 


The quoted sentence is taken from the paper which was 
attached to the original invitation to this Internatio- 
nal Symposium on the Future of Corrections. It expres- 
ses in a nutshell the daily situation for the majority 
of the Correctional Systems. 


The focis of the Symposium is on the comprehensive 
approach to the improvement of correctional systems as 
opposed to the piecemeal approach. 


The partial approach seems to be characterizing most 
Correctional Services. Demands by "public opinion", 
questions in Parliament etc based on occasional events 
lead too often to limited changes of legislation, 
organisation and management. Another effect could be 
statements directed toward a specific target but with 
an unforeseen consequense for established goals. A 
background seems to be the expectations of the public 
on the service which very often are unrealistic and the 
vague objectives set by the highest political level. 
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It should be added that there has been very limited 
support for the correctional administration to develop 
new objectives and strategies. The hands of the admi- 
nistration have often been tied by political and econo- 
mical limitations set by the political level. 


It would certainly be possible to point at even more 
grounds for the present situation. Such grounds could 
serve as excuses for insufficient progress in goalset- 
ting, development of new treatment programmes and mana- 
gement etc. 


A question we have to face in this context is whether 
mentioned and other grounds are acceptable excuses for 
failing progress in setting objectives and strategies. 
Has the national correctional service really exhausted 
its possibilities to influence the course of events? 
Has the service analysed the necessary conditions for a 
comprehensive approach and evaluated what the admini- 
stration could achieve on its own or through political 
channels? 


The prison administration including the probation has 
an enormous capacity to elaborate on the objectives for 
the correctional service, the strategies needed, secu- 
rity, programmes for treatment and release, co-opera- 
tion with society etc. On every level in the admini- 
stration you find experts on these issues. 


Do we make use of this resource in order to renew the 
correctional service? The answer is up to the top 
management to give. It is not likely that the political 
decision-makers will oppose to such a method for 
progress. 


Let us imagine that the top management of the correc- 
tional service opens up for the engagement of every 
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staffmember in discussing the necessary conditions for 
a comprehensive approach. The first question to be 
answered is whether these conditions can be defined, 
worked for and achieved, at least to some extent. 
Should the answer be negative, well, the comprehensive 
approach is stillborn and the service will continue to 
be confronted with the same problems. 


A more likely answer is that the necessary conditions 
can be realized, at least to some degree. The next 
question is then what should be the main foci of inte- 
rest in the comprehensive approach? 


It goes without saying that no comprehensive planning 
is possible in the absence of defined and stated purpo- 
ses for the correctional systems. 


Nor is such planning possible unless any defined and 
stated goals receive reasonable consistent and stable 
political and public support. 


Who is the body or the level to set the objectives for 
the correctional service? The natural answer is "the 
owner" which is the legally elected representatives for 
the citizens of the country which means Parliament 
or/and the Government, depending on the Constitution. 


That level allocates the economical resources for the 
correctional administration. From that follows that it 
also should state the expectations the political deci- 
sion-makers have on the use of the resources made 
available. The administration has the obligation to 
present the results it has arrived at. 


Should it happen that such expectation are not expres- 
sed and stated by the owner of the service or should 
the goals be vague in one or another respect, two 


options remain open to the administration. 


The first option is of course to demand from the owners 
to express what is missing or what needs a clarifica- 
tion. 


The second option is to see to it that the administra- 
tion elaborates the objectives and strategies needed to 
get them accepted and stated by the political de- 
Cision-makers or to get them adopted by the top manage- 
ment of the administration. 


A major question in this context is how corrections - 
independent of how the objectives are set - can get 
broad and continuing political and public support for 
them. 


The answer is marketing. The word is here used as a 
collective expression for a necessary interaction/dia- 
logue/information exchange between those responsible | 
for the correctional administration on one hand and 
politicians, massmedia representatives, key-pressure 
groups (e.g. judiciary, professional bodies, trade 
unions etc) on the other. 


Although the public's knowledge about correction, its: 
objectives, resources and results, may vary from count- 
ry to country a general impression is that active 
measures in order to reach improvements have not been 
given sufficient priority by the management. 


It is no doubt that the general cognizance of the 
condition for the correctional services is unsufficient 
among the important groups mentioned previously as well 
as the public. This gives grounds for unrealistic 
expectations on the results the corrections on the 
whole can reach. It might even lead to legislation and 
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allocation of resources which is not in conformity with 
what should be the goals of the service. 


Marketing should therefore be one of the strategic 
issues for the management of most correctional ser- 
vices. Sufficient means and a professional approach are 
indispensable prerequisites in order to get broad and 
continuing political and public support for the goals, 
set in one way or the other. 


Marketing efforts must, however, not end when a set of 
objectives has been stated. Continuing interaction is 
necessary to maintain political and public support 
whilst changes take place, for achieved changes and 
whilst further changes are instituted within broad 
policy framework in the light of experience gained 
through follow-up, evaluations etc. 


The discussion about clear and reasonable goals for the 
correctional service is, as I see it, one of the top 
three issues in Scandinavia today. The issue has become 
more important than ever as the national economies are 
forcing the political decision-makers to call for more 
jobs and better jobs to be carried out with less re- 
sources. 


The role of the personel 


The second issue on the top-list, closely connected to 
the first one is the role of the staff. If reality is 
that the economy of a state calls for more and better 
job and less resources, this issue must be defined as 
one of the key-issues. 


A government administration consists of its personel. 
Such a statement could be regarded as a too often used 
phrase without any or with very little substance. 
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When studying the European Prison Rules (Recommendation 
No R (87) 3, adopted by the Committee of Ministers of 
the Council of Europe, February 1987) and the United 
Nations Standard Minimum Rules for the Treatment of 
Prisoners in order to find out how the role of the 
prison staff is described in modern documents, you get 
disappointed in the sense that the rules seem to re- 
flect a staff role which has to be not only improved 
but also changed if we are supposed to reach the objec- 
tives of a future correctional policy. 


The vast majority of the prison staff today consists of 
prison officers with the primarily task to guard. This 
is not clearly expressed in the rules but follows from 
rule 57 in the European Prison Rules where it is said 
that "so far as possible the personel shall include a 
sufficient number of specialists such as psychiatrists, 
psychologists, social workers, teachers, trade, physi- 
cal education and sport instructors". 


Do we need so many groups of specialists? Could some of 
the functions they are supposed to carry out be entrus- 
ted to prison officers? Can we afford not to create a 
new role for these officers? 


The top managements of the Scandinavian Prison Services 
seems to agree on the necessity to elaborate on a 
totally changed role of the prison officers. There are 
a number of convincing reasons for this. 


You have the economical difficulties, which many states 
are facing today and which leads to cuts of the resour- 
ces which can be allocated for correctional purposes. 
You have the present and future shortage of manpower 
which forces the employers in the society to offer not 
only sufficient salaries but also better working condi- 
tion focusing on the content of the work. To be able to 
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compete on the labour market the management of the 
prison service has to work actively on a different 
concept for the role of the prison officers, the role 
and the need of some of the specialists and the way of 
managing institutions. 


You have to be ready to make better use of an enormous 
resource, which has not been given the possibility to 
prove its capability to carry out a number of the tasks 
which today are entrusted to specialists only. 


A positive consequense of the necessary change is that 
the security will be improved as interaction between 
prisoners and prison officers will substantially in- 
crease. 


We have to entrust the future prison officer with the 
right to take decisions concerning the individual 
prisoner. It might be decisions concerning treatment 
planning, the possibility to receive visits by close 
relatives, the possibility to get leave and other daily 
questions. This right to take decisions is of course 
linked to responsibility. Also the treatment efforts 
should be entrusted to prison officers, provided that 
they get the proper training for the new tasks. 


A consequense of such a change will of course be that 
the role of the prison director and a number of Specia- 
lists will be different. 


Treatment specialists will in this framework merely be 
the one of supervisors with the task to see to it that 
prison officers are capable to fulfil their new role. 


The role of the prison governor (warden) must also be 
changed as a part of this new concept. The emphasis 
must in the future be on leadership and less on 





decision-making concerning the individual prisoners. 


To make this possible the top management of the Prison 
Service has to see to it that the objectives, necessary 
administrative rules and budgetary limitations are 
carefully explained to the governor. Within such a 
setting he/she must have the total responsibility and 
the freedom to act. In other words ~ the ruling by 
command must be replaced by ruling by objectives. It 
goes without saying that the local governor must be 
ready to follow such a philosophy by showing his/her 
willingness to share the responsibilities with his/her 
total staff. 


It is in this context natural to mention the desirabi- 
lity of introducing a reward-system for the indidividu- 
al unit, which has done better than what was planned 
for a specific period. It is not realistic to expect 
the staff to do its utmost if nothing but the weekly 
salary is to gain. 


It is my strong belief that clear objectives together 
with a changed management philosophy are of a crucial 
importance and determining for the Prison Service's 
possibilities to carry out its present and future 
important task. 


Co-operation 


In the debate it is often referred to the national 
criminal justice system. A question to be answered is 
if such a system exists. The individual components of a 
system might be there. But are they arranged, struc- 
tured and linked together in the proper order to reach 
the overall objectives of the society - crime preven- 
tion, crime detection, prosecution, punishmnet and 


resocialization of the offender? If there are different 


ee eel 
= === 


principals for the various components - is there an 
effective system for the necessary co-ordination? Is 
there a proper order which secures the necessary con- 
trol, supervision, support etc of the offender on his 
way through the criminal justice system? 


It follows from the questions that I doubt that a real 
criminal justice system exists. It is therefore a vital 
task for the society including the Correctional Service 
to work on the improvement of the systems. 


There is, however, an area where the service has a 
specific responsibility and a specific possibility to 
reach more satisfying conditions. 


The high grade of recidivism is an ongoing problem for 
Correctional Services in most countries. Scandinavia is 
no exception. 


The reasons for this may to some extent vary from 
country to country. Characteristic elements are ne- 
vertheless the difficulties the offender has to get a 
reasonable housing situation, work and necessary conti- 
nued support to overcome a bad economical situation, to 
handle his drug dependence etc. 


We can't expect the Correctional Service alone to re- 
arrange the criminal justice system. The Service can, 
however, work on a concerted action to establish inten- 
se working relations between the Service on one hand 
and on the other bodies responsible for housing, voca- 
tional training, labour market etc. In other words: 
increased and close co-operation with bodies with an 
interest in and resources for the re-integration of the 
offender. It seems to me that lacking knowledge about 
each other often is the reason why supervision and 
support is insufficient. 
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An early intervention could often create the necessary 
conditions for the different steps back to society. 
This is the case when the offender has limited if any 
job-experience and lacking vocational training. Autho- 
rities responsible for these questions should early 
take part in the planning of the offender's individual 
treatment program. It is desirable that the agreed 
training starts as early as possible during the stay in 
the prison and - if necessary - that there is a conti- 
nuation immediately after release. 


Another example is the offender who has been depending 
on drugs for years. Treatment programmes or, as I 
prefer to name it, motivation programmes, must be 
carefully planned and carried out in close co-operation 
with the body or organisation, be it a governmental, 
municipal or voluntary one, which is to continue this 
important job after release. There must be no gap 
between the prison and the next body and no doubt about 
who has the responsibility for the continuation. 


Improved co-operation between the Prison and Probation 
Service of Sweden and other governmental agencies as 
well as municipal authorities, volontary agencies etc. 
has been identified as one of the strategic objectives 
for the next five years. The Prison Administration and 
the National Labour Market Board have just a few weeks 
ago signed an agreement on the model form for the 
future co-operation between the two authorities in the 
interest of the offender and his re-integration into 
society. The agreement follows the structural ideas 
just presented. My sincere hope is that we will be able 
to reach model agreements with a number of partners, 
irrespective of the principal in question. 


The opinions and ideas expressed in this paper are of 
course to a large extent my own. It should, however, be 
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underlined that these views are shared not only by the 
majority of the people in the Correctional Service of 
Sweden but also by decision-makers outside the Service. 
The views and thoughts are some of the guidelines along 
which I am doing my very best to argue in favour of 
when changing the objectives, the role of the personel 
and the question of co-operation between responsible 


bodies. 


"No wind is favourable for the person who does 
not know the port to which he is sailing" 
(Seneca) 


THE RELATIONSHIP BETWEEN THE PURPOSE OF DIFFERENT 
COMPONENTS OF THE CRIMINAL JUSTICE SYSTEM AND THE 


PURPOSE OF CORRECTIONS 
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THE EYE OF GOD! 


By Nils Christie 


1. AI alone 


It is Sunday morning. The inner city is as deserted. The gates to the 
University were locked when 1 arrived, so was also the entrance-door 
to the institute, and the door to my office. | am convinced | am the only 
living person in the whole complex. Nobody can see me. | am free from 
all sorts of control except the built-in ones. | 


Historically, this is a rather exceptional situation. Seen by nobody, 
except myself. It was not the life of my Grandmothers, nor of my 
mother, at least not completely. And the further back in line | move, the 
more sure | am; they were never alone, they were always under 
surveillance. God was there. He might be an understanding God, 
accepting some deviance, considering the total situation. Or he was a 
forgiving God. But he was always around. 


This was reflected in several indicators within penal law. In certain 
epoches a person could not be declared guilty by court if he did not 
confess. With a mighty God as an active witness it was not to be 
conceived to lie with a hand on HIS beck, Particularly resistant 
persons might be helped a bit towards confession by torture. 


HE was there, forever. But so was also the other products of his 
creation. Ladurie (1948) describes the smell, the sounds and the 
transparency, of the french village Montaillou from 1294 to 1324. 
Dwellings were not for privacy. They were not build for it, may be out 
of material limitations, but also because privacy was not that 
important a consideration. If the almighty saw it all, why then struggle 
to keep the neighbours out? This merged with an ancient tradition. The 
very term private is rooted in privare - which^is related to loss, being 
robbed - deprivation. | am deprived here on Sunday morning behind 
locked gates and doors. 


1 | am grateful to Hedda Giertsen and Cecilie Heigárd for valuable comments 
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The historically new situation of privacy is also reflected within the 
institution of penal law. All indicators on crime go to heaven, except 
one. The one on honour. People do not sue each other for libel any more. 
Diagram | illustrates the point. The solid line gives the number per 
1000 inhabitants of all cases of crime investigated by the police in 
Norway from 1956 to 1989. As we see, it goes to heaven. The other line 
shows cases of libel and slander, (which still is seen as a crime. in my 
country). The flattening off, even with a slight increase in recent years 
is probably is to a large extent a result of immigration . The general 
trend is the same in all Scandinavian countries. My interpretation is 
trivial. People are not more kind to each other, nor more careful in 
respecting other people’s honour. The explanation is simply that there 
is not so much to loose, there is not sufficient honour left to hurt. Only 
immigrants are close and important enough to each other, and to an 
heritage where honour is important, to turn to the penal system for help 
(which is not given, since nearly all cases are put aside by the police). 
Not only buildings, but also social arrangements create privacy. Modern 
societies have an abundance of mechanisms - intended and not so 
intended - giving as their end-result that other people does not matter 
to the extend they once mattered . Our destiny is to be alone - private - 
or surrounded by strangers or by people we know we easily can leave or 
who easily will leave us. In this situation, loss of honour does not 
become that important. But at the same time; the surrounding looses 
its grip upon us. 


What are the consequences of this ? 


Two ways of looking at crime are often in conflict. The one is the 
perspective on crime as a "phenomena that is". Crime as being, we 
might call it. In this perspective, certain acts are seen as inherently 
criminal. These acts might come - or not come - to the attention of 
authorities, and be met - or not met - with sanctions from the 
institution of penal law. The other perspective is"crime as a social 
construction”. Here the point of departure is an act. The act becomes 
criminal by being seen as criminal. The act is not crime before given 
that meaning by relevant parties.This last perspective is the dominant 
one in the thinking of Michel Foucault, Louk Hulsman, Thomas Mathiesen, 
Hall Pepinsky and many others. It is also close to my own view. 


In what follows, however, | want to press forward with the first way 
of thinking. | want, naively, to assume that crime exists as a generic 
entity, and in a situation without God and neighbours. This is the usual 
way of looking at crime. Some of my purpose is to explore what sort of 
criminal policy decisions one can reach along this road. After having 
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done it, | am left with the impression that this usual way of looking at 
crime by and large lead to the same policy decisions as a more 
interactionally oriented perspective, if it is taken seriously that other 
forms of control are weakened. 


2. Penal policy in a control-vacuum 


In the old situation, law could in a way be seen as able to cope with all 
that was brought before it. God and neighbours took care of most of the 
daily control. Law could be seen as a receiver of the total amount of 
the left over, - of the totality of the little that siipced through the net 
of control. With such an image, there were no qué:tion of selection of 
cases. Law was seen as able to receive all that came. 


But this view will lead to a neglect of problems relevant in our new 
situation. Particularly, if God and neighbours could cope with most, 
there was no need to discuss problems of capacity and choice of tasks 
for the penal law institution. Three questions seems particularly 
important: First, if law can not cope with all deviance in a modern 
society, what would be the right volume of legal interference? 
Secondly, if a choice were to be made, what sort of deviance should be 
picked out from the totality and defined as relevant for criminal law? 
And thirdly, if punishment were to be used, what would be the right 

within any given society? ! will 
give the two first problems a rather cursory attention, to be able to say 
more about the last one. 


3. Volume of legal interference 


As to volume, it can be analysed from two angles; volume of the 
controlling agencies, and volume of those interfered with within the 


population. 


The first question has to do with size of the institution of penal law. 
What is the suitable amount of paid controllers within a given society? 
Particularly; how large a police-force, and how many judges seems to 
be the right amount? 


| remember a large meeting arranged by the police-organisation of 
Norway. The topic had been critique of police-abuses. The major 
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speaker was a professor of law of high repute. He warned against too 
strong a police-force, and was questioned by the audience: How much 
police do you then think we ought to have in Norway? His answer was a 
one word sentence: PASSE - which in English probably would be; ABOUT 
RIGHT. Unclear enough to be clear enough. It is an impossible question, 
but it has to be answered. Even in a small, peaceful country as mine, 
there occur situations with a need to resort to physical force. But then, 
in the same peaceful country, we experience again and again abusive 
subcultures growing up in the shadow of power. Thus, one possible 
guide-line might be: So many police-persons as we must, and so few as 
we dare, and a type of organisation which expose their whereabouts to 
the utmost extent. A bit more concretely. and with relevance to 
societies of my type: Few in number, close to those they are to control 
so that those controlled can control their controllers, and also with 
elected civilians among them with the mandate to penetrate the inner 
circles and secrets of the controlling systems. There are no other 
answers than these, extracted from history, particularly from those 
parts of history when it all went wrong. Somewhere between police- 
state and total anarchy, - so close to anarchy as we dare in 
industrialised societies where the particular danger is that private 
police- or para-military forces - are established and given (or 
captures) powers we would not dream of giving to the public police. 
Ample research effort ought to be invested in finding the optimum point 
of balance between these opposing forces. 


The capacity of the criminal courts might be discussed from the same 
angle, but time and space considerations force me instead directly into 
the other side of the controlling panorama; the volume of those 
interfered with. 


Far back in time, | made a study of Norwegian males. All born in 1933 
were picked out of the central register of persons found guilty of acts 
more severely regarded than misdemeanours. They had reached the age 
of 25 when | picked them out in 1958. Five percent of them were 
registered. Røstad (1974) found that at the age of 4o, this cohort had 
reached 11 percent (but here is also included imprisonment for 
misdemeanours). Restad could also show considerable higher figures for 
younger cohorts. | 


Recently | have made a new account, this time less precise, and on 
several points built on rough estimates. Reports from the official 
crime statistics have been used. For the period 1969 to 1989 the total 
number of persons supposed to be guilty of crime have been added 
together. | have supposed that half of them are new-comers. | have 
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subtracted 10 % females, and also 20 % supposed to be outside of the 
age-range 15-35. Based upon ail this, | find that among males 35 years 
old, at least 15 % are registered in the police registers . Based on 
another archive, | can estimate a bit more precisely the number of 
males. actually found guilty or brought before the child welfare boards 
for crimes in the same period. The percentage here is close to 11. 
Roughly then, registration for crime has close to tripled in the 30-year 
period from 1958 to 1989. Within the large cities (large for Norway) 
we must expect the registration rate for males in 1989 to be around 30. 


If this trend continues, a majority of males in the cities will soon, at 
least at one point in life, have been registered as “criminals” by the 
judicial system. Within lower classes in certain segments of the large 
cities, this is certainly the situation already to day. 


Again a new situation, in need of evaluation. Does it matter, seen from 
the general society’s point of view? To become apprehended, is it just 
an episode for most people, something soon forgotten? Is it now so 
common to be in the crime registers that it does not contain the same 
amount of stigma any more? This might mean that the offender more 
easily can come back to society. But it might also work the other way, 
deviance might continue, uncontrolled . Intuitively, | dislike the trend. 
There is probably a limit somewhere, when the crime control system 
looses its ability to create stigma. Criminological theory is filled with 
awareness of the dangers in inflicting stigma. In our perspective, we 
should also be concerned by the opposite problem, by the danger of a 
crime control system without the possibility of creating stigma, or 
even worse; a crime control system where intended sanctions were 
converted into degrees of honour. Such a society would easily be one 
where pure force was the only measure left to keep the population 
under control. This then, indicates that there probably are - or ought to 
be created - limits to the use of criminal sanctions if one wants to 
preserve the power in these sanctions to convey an experienced content 
of moral blame. See Braithwaite (1989) for an interesting discussion) 


| will come back to this under the heading "Level of intended pain". But 
first to: 
4. What sort of deviance? 


If the legal crime control system can not be used against all deviance, 
we are up to new problems. Discretion has to be used, choices have to 


Бе made. For many, the choice seems obvious: The crime control 
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system must concentrate on the most severe crimes. Granted that we 
could agree on what were the most serious crimes - old fashioned plain 
murder seems to be an obvious choise, but what about crimes within the 
pharmaceutical industry or within food factories, or stock-marked 
transactions which destroyed living conditions for indigenous 
populations - in any case, we we would still be stuck with some 
problems further down in the pyramid of transgression. As in Diagram 
2, should we here disregard all transgressions below level 1! or 111 ? 
That is an impossible solution. Should we then take a random sample 
from everything below level II ? That would have as its consequence 
that the many, but more trivial acts at the bottom of the pyramide 
would swamp the system. The other principle we could apply was to 
select a decreasing quota of crimes as we went down towards the 
bottom of the pyramide, - a stratified random sample as the 
Statisticians would call it. 


Of course, this is a completely impractical analysis. The aim is just to 
make visible the dilemmas so often hidden in the daily run of criminal 
policy. We make choices, but often without knowing. Personally, | am 
again without clear advises, and therefore, again left to intuition and 
general experience. The one intuitive advice would be to stick to a 
stratified random sample to make sure that all major categories got 
included. If all can not be reached, if exemplary action must be the 
solution, then all major categories ought to be represented. The next 
intuition would be to warn against moral panics within the crime 
control systems. Moral panics run in waves. | have experienced several 
in my time as a researcher in crime. The first was over the phenomena 
of car-theft back in the sixties. A meeting over the theme in the 
Norwegian association of crime control was held in a huge hall, so 
packed that | doubt all got in. | managed, since | had to talk. The most 
recent panic is on drugs. Close to 1/3 of all prison sentences to be 
served in my country to day are for drugs, and close to half of the 
prison population serves for drug-related crime. Twenty years from 
now on, we: will look with big, surprised eyes on what happened and 
struggle to understand why the legal system so easily succumbed to the 
moods of the time. Formulated positively: A system of contro! ought to 
be constructed so that it is able to resist fashions in definitions of 
what is the major problem of the time. There is in modern states a 
need for built-in brakes against influences created by the moods of the 
time. By saying this, | am saying something rather reactionary. | am 
saying that the system of crime-control should not be too sensitive to 
popular demands. These are demands from the majority. Yes, but 
nonetheless we might have to repeat an old lesson: Lady Justice needs 
some distance from the population to be able to. act in accordance with 
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some old fashioned ideals of how such ladies ought to work. We can 
seethat more clearly if we move into next section: 


5. Level of intended pain 


The usual way of looking at punishment is to see it as an inevitable 
answer to crime. The criminal started it, the judiciary had to act. 
Prison figures thus become one among several indicators of crime. 
When crime increases, imprisonment and other punishments increase, 
and when crime goes down, punishments go down. Or, at the same 


historical point in time: Societies with lots of crime will have lots of 


punishment, societies with little, will have little punishment as well. 


Realities are not that simple. Table 1 is based on prison statistics 
from the Council of Europe. It shows prison population pr. 100 000 
inhabitants. The first observation from this table is the great variation 
between European nations. These are difficult variations to explain. At 
the {зс of the table we find United Kingdom. Inside that Kingdom, 


. №ог:.:егп Ireland has a natural lead, but Scotland is not far behind. Only 


Turkey comes close to United Kingdom. A year earlier, Luxembourg had 
the lead. At the other end of the table we find little Iceland, but also 
Netherlands, highly industrialised, densely populated, with large ethnic 
minorities and with hard drugs easily available. Greece comes close to 
Netherlands, then comes Norway. 


But let us leave Western Europe, as in Table 2. Here ! have complicated 
the picture with an historical dimension for some of the countries. 

In 1979, a former prosecutor in the USSR estimated their prison figures 
to be 660 per loo ooo. This was in a presentation that year to the ` 
American Society of Criminology. At the same time the Polish prison 
figures were about 3oo per loo ooo inhabitants. USA had at that time 
230 per loo ooo. 

If we then move to the figures for 1989-1990 we find the picture 
dramatically changed. Poland has in these ten years decreased its 
prison population from 3oo to lo7. These figures are based on 

estimates from colleagues in that country, particularly Monika Platek, 
and | have every reason to believe they are accurate. So is also the case 
with the Hungarian figure, provided by Katalin Gónezól from Budapest 
Her estimate is that the Hungarian figures also have dropped sharply, 
even though here we have no precise figure from 1979. The USSR 
figures are particularly complicated to evaluate. | have for years 
struggled to get a clear picture of their size. Prison figures of the 
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USSR are still considered as State secrets. As can be.seen from Table 2, 
my estimate is that the figures have dropped from 660 down to 353 in 
this ten years period. But not everybody would agree. 


As we see from the table, all the Eastern countries move towards 
considerably reduced prison population. But in the USA, the trend goes 
strongly in the opposite direction. The figures have increased from 

230 in 1979 to 426 in 1990 according to data both from official sources 
and from The Sentencing Project (Mauer 1991). In other words, while the 
USSR comes close to reduction of their prison population with one half 
during the last ten years, USA shows exactly the opposite profile and 
comes close to double the incarcerated population during the very same 
period. In California, the figures are now up to what they probably were 
in USSR lo years back. The forecast in California for 1993 is 800 
prisoners per loo ooo of the population. Even South Africa is behind USA 
with "only" 333 prisoners per loo ooo of the population. It is 
particularly interesting to see that Canada, the closest of neighbours - 
according to geography, industria! pattern, language and probably 
several elements of culture, has remained unaffected by what happens 
in the USA with regard to prison population. In 1989 the prison figures 


2 On a visit to Moscow in 1989 a highly placed source suggested that the correct figure was 
214 per loo ooo inhabitants. A year later, an International conference on Deviant Behaviour 
was arranged outside of Moscow. Various bits of new information emerged. The lowest 
estimate here mentioned was 800 ooo prisoners, which give 282 prisoners per loo ooo of the 
population. But in addition inmates from two other types of institutions have to be counted. 
Most important are institutions for people with severe alcohol problems. The institutions 
for them are not called prisons, but show striking similarities. They have a capacity for 3oo 
ooo persons. It is unclear if they are filled, my estimate last year was that they contained 
200 000 persons. The second complication is what some Russians call The Colonies and the 
West calls Gulags. Here estimates are even more shaky. Based on various remarks during 
the conference, they might contain 950 ooo prisoners, which gives a total incarcerated 
population of 2 millions, or 707 per loo ooo inhabitants. This last figure of 2 million is 
probably much too high. The figure was mentioned during the conference, and not 
challenged. But not many, even among experts, go around with figures for the total prison 
population of their country in their head. During a joint Scandinavian-USSR research 
meeting in Sweden last year, figures were also suggested all the way down to 214 per loo ooo 
inhabitants. Most of these delegates however, seemed - without saying , they used body 
language rather than words - to be of the opinion that 353 was the correct figure. The 
Sentencing Project (Mauer 1991) suggests the figure 268 . This is probably an 
underestimate. | can not come closer than saying that the total of the prison-population in 
the USSR according to the lowest estimates seems to be 214 per loo ooo and according to the 
highest estimate 707 per loo ooo. If the highest estimate is correct for the situation of today, 
then the figure of 660 for 1979 must have been a gross underestimate, since it seems clear 
that the figures have gone down recently. The lowest estimate seems unrealisticly low. My 
tentative conclusion is that the figure 353 is correct. With this figure, USSR still has an 
extremely high prison population according to European standards 
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were 111. In 1979 they were . Crime is probably not the best 
explanation of this difference between states so close to each other. 


6. Growth-factors 


lf crime does not explain prison figures, we have to look at other 
variables. Four are of obvious importance: First, the level of social 
conflict within a particular country. High level of conflict 

probably lead to high level of imprisonment. Secondly the integrative 
function of crime control, - internal peace is often upheld by great 
attention given to crime. Thirdly comes the phenomena of the economy 
of penal measures. Prisons pays, for some. With private prisons we 
build in a strong growth-factor into the system. Апа as the fourth and 
last point; some types of legal systems might lead to a greater 
tendency for a high level of pain-delivery than other types. Systems 
based on theories of utility might function with a pressure towards a 
high level of incarceration. | have elaborated on these variables 
elsewhere (Christie 1990). Let me here rephrase the problem and ask. 
rather impolitely: How is it that USA has come so far out, compared to 
Canada, compared to Western-Europe, compared to Eastern-Europe, and 
compared to itself, ten years back ? Can we learn something of general 
interest by asking: How can we escape the development experienced in 


the USA ? 
7. Let Lady Justice free 


Seen from another continent, certain features of the US legal system 
create considerable surprise. These features all have to do with the 
question of the extent of influence that can be exerted from other 
institutians in society towards the institution of law, particularly 
towards penal law. According to many values, it is of course a good 
thing that the institution of law is; 


close to the people, at least close to 
certain segments of the people, 


that judges and prosecutors are 
democratically elected, and 
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that legislators have a strong 
influence on what happens in courts. 


But at the same time, in the world of images, Lady Justice is usually 
presented as blindfolded. And she has a weight in her hand. She is 
supposed to be objective, - not to see and be influenced by what she is 
not supposed to see. And she is also supposed to take care of balance, 
to weigh conflicting values against each other. But here is a built in 
conflict. A justice close to the people - even if that was a justice 
ideally representing that people - is at the same time a justice under 
maximum control. It means most often representing 2/3 or 3/4 of the 
population, not the totality, and particularly not small enclaves very 
different from the majority in style and basic goals. Being close to the 
people means being distant from situations where one is left in peace 
to find the balance between values of importance to quite different 
segments of the population. 


Dag Osterberg, a leading Norwegian sociologist, classifies institutions 
in four basic categories: Those for production, where rational goal 
attainment stands in the centre. Secondly comes service-institutions, 
where reproduction and caretaking dominate. In the third category we 
find institutions of politics and power, and in the fourth institutions 
for coordinating principles, values and ways of thinking. This last 
category is where institutions of culture and science belong, but also 
where the institution of law belongs, as described by Giertsen (I991)in 
a paper pointing to the importance of "Law as humanistic activity". 


This classification of the total set of. institutions into four basic types 
makes it more easy to perceive the problems in integrating elements 
from one major type of institution into institutions belonging to the 
other basic categories. Solutions used within one basic type do not 
need to be suitable within the other types. Universities can not be run 
as factories (even though some chancellors do their utmost to try), and 
courts not as political organisations. 


In this ‘interinstitutional perspective, we see more clearly that it is not 
such an obvious advantage with close contact between law-personell 
and the public, particularly not in our culture with strong and biased 
influences exerted by the mass media. Nor is it certain that clarity and 
accountability by necessity are good things within all stages of legal 
systems. Much of what goes on has a ritual character; maybe it is more 
important that something happens than what happens. Clarity increases 
possibilities for external controls to be mobilised. Simplicity in 
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structure might have some of the same drawbacks. A more chaotic 
system of penal law has one great advantage: It works as a protection 
against being carried away by moral panics or other influences that 
according to the ideology of justice ought to be kept at some distance. 
A chaotic system of penal law has exactly the advantage that it is 
resistant to change. One single law might be changed, it takes years, 
the cumbersome, slow process brings authorities and the nation to 
despair. And after this law is changed, all other laws remain the same. 
In contrast to this, a more well ordered system can easily be changed. 
One example of such simple systems is where the crimes are classified 
in categories and the categories are each given their clearly designated 
pain level. A is conditional imprisonment. B: From | day to 3 months of 
imprisonment. C: From 3 months to | year. D: From | year to 4. E: From 
4 years to 8 years, etc. etc. The general level of pain within such a 
system is easily changed. Through one single and simple decision, all 
punishments from category A and upwards might be moved one step up 
at the ladder of severity. Or drug-crimes might be moved up two steps. 
Guidelines for sentencing as well as systems for just desert might have 
some of these same effects through the clarity and consistency they 
create. Guidelines might be difficult to learn, but when that task is 
accomplished, their content is easily changed by central authorities, 
which again mean that the behaviour of judges are more easily changed. 
This is particularly so because the technicalities in the guidelines 
might take attention away from fundamental problems of finding a 
balance between opposing values. May be detailed instructions for 
sentencing, particularly computerized ones, are as foreign to the 
sentencing process as tey would be in the interaction between a sinner 
and a priest. 


Some of the explosion in the US-figures might relate to an inter- 
institutional misunderstanding. The institution of law has come too 
close to politics, at the same time as utility-thinking from the 
institution for production seems to be given a sort of absolute 
dominance. In addition - from an outsiders perspective - there seems 
to exist. a disinclination to solve social problems with social means , 
and a parallel willingness to control behaviour through measures of law 


and order. 
8. A suitable amount of pain 


If the level of pain in society is not determined by crime, if punishment 
is not just a simple reaction to evil deeds, and also if it does not 
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matter much for crime level where we place the punishment level, then 
we are set free from the burden of utility. We have a choice. But new 
problems raise immediately. If punishment is not created by crime, 
what should we then use as criteria to determine what is a suitable : 
amount of pain to be delivered within a particular society? 


It is possible to find an answer, even though many will have 
reservations vis-à-vis my solution. |t is possible when we again use 
the proximity between the institution of law and the other cultural 
institutions. A suitable amount of pain is not a question of utility, of 
crime control, of what works. It is a question of standards based on 
values. |t is a cultural question. 


By this view, we are both helped, and not helped. We are free, but 
without clear guide-lines. Why should we not have more people in 
prisons ? Why not 500 prisoners for each 100.000 inhabitants? Why 
not 1 000 for each 100.000? Why not public flogging? | find no other 
answer than saying that punishment is reflecting our ways of 
understanding and our values, and therefore regulated by standards 
among people for what is possible and what is not possible to do to 
others. More than a tool for social engineering, the level and kind of 
punishment is a mirror of the standards that reign in a society, So, the 
question for each and one of us would be; is it in accordance with my 
general set of values to live in a state which represent me with the 
particular pain-level of my national state ? 
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Table 1 i 
Prison figures In selected European Countries 1988. 

Total Рег 100.000 i 

| inhabitants 

Iceland 89 35.6 Е 
Сургиѕ 219 : 39.3 
The Netherlands 5 827 40.0 
Greece 4 288 44.0 i 
Norway 2 041 48.4 
Ireland 1 953 55.0 [ 
Sweden 4 716 56.0 
Italy 34 675 60.4 
Belgium 6 450 65.4 | Е 
Malta 221 67.0 | 
Denmark 3 469 68.0 | 
Finland 3 598 73.0 l | 
Switzerland 4 679 73.1 | 
Spain 29 244 75.8 x 
Austria 5 862 77.0 i 
France 46 423 81.1 
Portugal 8 181 83.0 E 
Fed. Rep. 
of Germany 52 076 84.9 
Luxembourg 322 86.5 l 
Turkey 51 810 95.6 
U.K. 55 457 97.4 
England l 
and Wales 48 595 96.7 
Scotland ' 5 076 99.3 E 
N. Ireland 1 786 114.2 


Table 2 


U.S.S.R. 
Poland 
Hungary 
U.S.A. 
Canada 


Prison figures in U.S.S.R., Poland, Hungary, U.S.A. 
and Canada 1979 and 1989 


per 100 000 
1979 
660 
300 
230 


353 
107 
134 
426 
111 
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INTRODUCTION 


This conference, because of its subject matter, will allow criminal justice 
professionals to come together in an international forum and share dialogue designed to 
assist in charting a productive course for the future of corrections. What are our goals 
and objectives and why? What theories provide the basis for our purposes? Are they 
relevant and appropriate to our needs? Since corrections does not function in isolation, 
the examination must include the purposes or missions for the components of the 
criminal justice system as well as the relationship of our purposes to other members of 
the criminal justice family. This paper represents a contribution to the discussion of 


these Issues. 


In the United States, the criminal justice system is experiencing айна and the 
corrections business is perhaps our fastest growing industry. We have more incarceration 
experience than anyone in the world. Concerning incarceration rates, a 1979 National 
Council on Crime and Delinquency study revealed that South Africa was first, followed 
by the Soviet Union, with the United States in third place. A recent study, however, 
informs us that "the criminal justice system of the United States has produced the world's 
highest known rate of incarceration." The incarceration rate for the United States is 
426 jail and prison inmates per 100,000 people; South Africa, as number two, has 333 per 


100,000 and the Soviet Union, now in third place, with 268 prisoners per 100,000 


! Criminal Justice Newsletter. United States Leads the World in Incarceration, Study Finds. Vol. 22, 


Number 2, 1. Washington, D.C.: Criminal Justice Newsletter, 1991, 
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residents.” One source provides the price tag for our incarceration policies at $16 
billion per year. Despite our willingness to spend the price for a high rate of 
incarceration, we are still in need of solutions and still suffering from the occurrence of 
crime at a high level. In the thirty year period 1960 to 1990, violent crime in America 
increased more than 12 times faster than our population. Murder nearly 4 times faster, 
rape 12 times faster and assault 13 times faster. During 1990, 200 Americans became 
victims of violent crime every hour. This compares with less than 35 Americans hourly 
in 1960. Unfortunately, when we look at the crimes of murder, rape and robbery, the 


United States is number one in the world? 


It has been said that near the end of his life, Daniel Boone, the famous 
frontiersman, was asked whether he had ever gotten lost on one of his treks through the 
wilderness. He thought for a moment, and replied: "No, I can't say I was ever lost, 
although I do remember once being emei for three days." Itis apparent that those 
of us from the United States have been perplexed for awhile and are eager to participate 
in this discussion to seek out potential solutions to this dilemma in which we find 


ourselves. This paper will focus as follows: the Law Enforcement Component which 


? Ibid. 


3 See 137 Cong. Rec 3068 (1991) (During 1990, the United States rape rate was 20 times higher than in 
Portugal; 26 times higher than Japan; 15 times higher than England; 8 times higher than France; 23 times higher 
than Italy; and 46 times higher than in Greece. The American woman is 8 times more likely to be raped than 
the European woman. In fact, no nation during 1990 had a higher rape or robbery rate than the United States. 


Our robbery rate was nearly 150 times higher than in Japan.) 





3 
consists of the police, prosecutors and defense attorneys, the Courts Component which 


includes the newly created United States Sentencing Commission, and the Corrections 
Component will each be described relative to its purposes. The relationship between 
these components will be explored. Specifically, we will see how the purposes of the 
other criminal justice components, particularly the courts, interact with corrections. An 
historical view to note the changes in the correctional purposes over time will be 
conducted. The theories that have influenced the purposes of corrections and whether 
they are relevant to correctional practitioners will be explored. Further comments will 
be made concerning major organizational problems which impact on purposes of 
corrections and will specifically focus on the interrelationship of purposes. Concluding 


remarks will include perspectives on the future of corrections. 


LAW ENFORCEMENT COMPONENT 


The purposes and interrelationships of the entities of the Law Enforcement 
Component - police, prosecutors and defense attorneys - are critical to the criminal 


justice system. 


Police. The police have been called the "gatekeepers in American criminal 


justice." Their major task is to fairly and impartially enforce the law. 


* Alpert, Geoffrey P. The American System of Criminal Justice. Law and Criminal Justice Series, Vol. 1, 


27. Beverly Hills, CA: Sage Publications, 1985. 
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4 
In 1829, large American cities adopted the model of policing established by Sir 


Robert Pell of the Metropolitan Police of London. 


These "new police" maintained a hierarchical structure with the command and 
communications units resembling the military and now were expected to prevent crime as 


well as apprehend the suspects after the crimes had been committed. 


These modern police unlike earlier constables were in the executive branch of the 


government. 


As the police go about their business of protecting citizens and deterring crime, 
they have a distinct relationship to other components because they must observe 


limitations posed by criminal law, the courts and the Constitution. 


For example, the impact of the due-process limitations placed on police has been 


described by Louis Radelet: 


"Some recent decisions of criminal and appellate courts 
defining the limits of interrogation, search of the person and 


property and the seizure of evidence, and of the use of force 


2 Pate, Anthony and Edwin E. Hamilton, The Big Six: Policing America’s Largest Cities. 1. Police 


Foundation, 1990. 
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have been seen by both the police and the courts as limiting 
discretionary latitude. The clear implication of such court 
rulings is that the police must be subject to the authority of 


law, the prosecutor and the courts." 


Then there is the important interaction with the community. Which offenses will 
be tolerated and which violations will receive attention? Will the police department be 
proactive and emphasize crime prevention or will it mainly react to requests for police 
assistance? The responses to these questions are thought by some to be in accordance 
with the pressures of the community. The major influence has been said to be "the 


community in general and specifically the social organization of that community." 


Law enforcement's relationship to other entities is critical. The police must 
interact effectively with the community by being — to its citizens' request for 
assistance. They must enforce the laws as defined by statute or criminal law. They must 
observe the Constitution and perform their function without violating the citizens' civil 


rights. 


Prosecutors. The police must interact favorably with the prosecutor and the 


courts. For example, the courts are able to use evidence only when the police have 


* Radclet, L. The Police and the Community. Encino, CA: Glencoe, 1977; cited in Alpert, American System, 
36. 


” Alpert, American System, 38. 
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observed the rules and procedures pertaining to the gathering and handling of evidence. 
The "prosecutors are elected officials who hold the highest ranking position in the law 
enforcement community." The prosecutor’s ability to sustain a conviction will depend 
on "all evidence from the police report to chain of custody of physical evidence, credible 


witnesses and so forth.'? 


The importance of the relationship between the police and prosecutor is described 


by Greenberg and Wassermann: 


"Ihe successful prosecution of criminal offenders requires 
close cooperation between police and prosecutors. Cases are 
not accepted for prosecution unless they meet the filing 
standards of the prosecutor's office and convictions are less 
easily obtained if cases are not prepared by investigators in a 
way that supports the court's evidentiary and procedural 
requirements. Nevertheless, there has traditionally been little 
communication and coordination between the police and the 


prosecutor's office." 


8 


bi 


4 
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, 64. 


E | 
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, 65. 


10 Greenberg and R. Wassermann. Managing Criminal Investigations. 63. Washington, D.C.: Government 
Printing Office, 1979; cited in: Alpert, American System, 78. 
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Defense Attorneys. A certain level of interaction between prosecutors and 
defense attorneys is essential to effective case processing. In fact the high rate of plea 
negotiations is thought to keep the system working. Prior to 1963, a defense attorney 
was available to a defendant only if he had sufficient wealth to pay for such 
representation. Beginning in 1963 with Gideon v. Wainwright, followed by Mempa v. 
Rhay in 1967 and Argersinger v. Hamlin in 1972, the U.S. gion: Court ensured that 
legal assistance was available to all persons charged with criminal conduct as a matter of 


right.” 


There are approximately 16,000 police departments throughout the United States. 
There has not been much coordination between them.’ In 1986, Hubert Williams, the 
President of the Police Foundation, motivated the heads of the nation’s six largest police 
departments "to collaborate to learn more about - and to improve - their respective 
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departments."" The resulting research findings recently released provides interesting 


and useful information about policing in America through its discussions of the 


departments of New York, Los Angeles, Philadelphia, Chicago, Detroit and Houston. 


N Alpert, American System, 66. 


7 Pate, Anthony and Edwin E. Hamilton. The Big Six: Policing America’s Largest Cities. 1. Police 
Foundation, 1990. — . 


= Ibid, ix. 


» 





NEN ш 
> 


g. 


8 
RT MPONENT 


In establishing a court system, America chose the British criminal justice system to 
emulate. This model, "believed to be based on the right to trial by one’s peers as set 
forth in the Magna Carta of 1215,""* embodies an adversarial process. Each dispute 
involves the Pn against the defense while the judge serves as referee. The 
defendant has a right to legal representation and the prosecution must prove its case to 


the judge or jury beyond a reasonable doubt. 


State and federal courts make up our court system. Most criminal cases are tried 
in state courts. While criminal trials receive most of the attention, they occur in less 
than 10% of all arrests. Even so, without plea bargaining, most believe that our system 
would collapse. It has been estimated that 98% of all ас end іп guilty pleas and plea 


bargains.» 


The United States Congress set the stage for a revolutionary event called 
sentencing reform in the federal system when it passed the Comprehensive Crime 
Control Act of 1984, At one time, Congress abolished parole, created the United States 


Sentencing Commission, and established for the first time statutory purposes of 


sentencing. 


^ Alpert, American System, 75. 


5 Newman, D. Making a Deal, in N. Johnson and L. Savitz (eds.). Legal Process and Corrections. New 
York: John Wiley, 1982; cited in Alpert, American System, 80. 
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The United States Sentencing Commission’s primary responsibility is to establish 
sentencing policies and practices for the federal courts that avoid unwarranted disparity 
and meet the four purposes of sentencing: just punishment, deterrence, incapacitation 
and promotion of rehabilitation. The бый йон worked diligently in the 
development and promulgation of the initial guidelines to provide a structure and 
framework for sentencing decisions so that similar offenders who commit similar offenses 
under similar circumstances are sentenced in a similar fashion. These initial guidelines 
were effective November 1, 1987. Consistent with statutory authority, we have provided 


amendments during each year subsequent to that date. 


In its 1990 Annual Report to the United States Sentencing Commission, the 
Judicial Conference of the United States reported increases in criminal case filings, 


convictions and sentences to imprisonment. 


Rate of Increase in Case Filings Doubled. "Criminal case filings in the district 


court during the 12 month period for July 1, 1989 to June 30, 1990 rising six percent to 
48,904 in contrast to the previous 2 years during which the annual rate of growth was a 
more moderate three percent." The consequence was an increase in pending criminal 


cases which has spiraled upward 141 percent since 1980 (14,759 to 35,519 cases).!” 





/* See Generally S. Rep. No 225, 98th Cong., 1st Sess. (1983) (Legislative History of enabling legislation). 


7 Judicial Conference of the United States, Annual Report to the United States Sentencing Commission. 
2-3, 1990. 
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Drug and fraud cases led the increase in criminal case filings. The Anti-Drug 
Abuse Act of 1988 authorized an increase in law enforcement personnel for drug 
interdiction and additional resources were devoted to the war on drugs. The rate of 
increase was less for drug cases than reported the previous year (6 vs. 15 percent). 
However, the weapons, firearms and immigration laws used in the anti-drug effort caused 
a 23 percent increase in these cases in 1990. Savings and loan problems and increased 
government focus broad emphasis in the area of fraud. Fraud case filings increased by 


10 percent from a 6 percent decline in the previous year.’ 


Number Convicted Increased, Eighty-three percent of all dispositions resulted in 


convictions compared to 81 percent in 1989.” 


More Defendants Sentenced to Prison, "Almost 3,000 more [federal] defendants 


were sentenced to prison in 1990 than in 1989." During 1990, 77.3 percent of 


sentences were to a period of imprisonment?! 


2 


kt 


United States Sentencing Commission. Annual Report. 1990. 
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Fewer Sentenced to Probation, "Even with more defendants convicted this year, 


the number sentenced to probation declined...30 percent of all defendants were 


sentenced this year received probation compared to 37 percent іп 1988."” 


The federal court system has a mixture of old law cases (defendants having parole 


eligibility) and new law cases (cases since sentencing reform and guidelines with no 
parole and good time reduced to 54 days per month). During 1990 the court had 70 
percent of all cases sentenced under the Sentencing Reform Act (as compared to 54.5 
percent in 1989). United States Sentencing Commission statistics for fiscal year 1990 
reflects 83.4 percent of the sentences imposed were within the guideline range, 87.7 
percent of all defendants sentenced under the guidelines entered pleas of guilty or nolo 


contendere.” 


Looking at the state courts, we find the same trend -- prosecutors making 
decisions to bring cases with increasing frequency and courts convicting more often. In 
fact, it is argued by some that despite the tough new federal and state laws the increase 
in prison population has not resulted from longer sentences but from the higher | 
probability of imprisonment after arrest and prosecution. A Bureau of Justice report 
released à few weeks ago substantiated this view. The statistician found that more than 


half the increase in prison population is due to a higher chance of imprisonment after 


2 Judicial Conference, Annual Report, 9. 


2 United States Sentencing Commission, Annual Report, 1990. 
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arrest. He noted the probability that prosecutors were obtaining more felony convictions 
and judges were sentencing to probation less and prison more frequently. The study did 


not find any increase in the probability of going to prison for fraud.” 


The impact of the courts’ increased workload on its mission or how well it will 
accomplish its purposes has been of intense interest and cited by the Judicial branch in 
its frequent demands for increased resources with some success. Legislation has been 
introduced, the Federal Judgeship Act of 1990, that would provide additional resources 


to include additional judgeships. 


CORRECTIONS COMPONENT 


Because of the belief that the current purposes of the criminal justice system, 
including corrections, evolved not in isolation to events in the past, we begin our 


discussion of the Corrections Component with a summary of prison development. 


^ LaFraniere, Sharon, "Prison Term Now More Likely for Most Crimes", The Washington Post, March 29, 
1991. f 
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Section I. An Historical View 


Comments focusing on prison development with relevance to the purposes of 
corrections will be divided into the following five eras: Early American Prisons (1790- 
1830); Penitentiary System (1830-1870); Reformatory System (1870-1900); Industrial 


System (1900-1935); and the Rehabilitation System (1935-). 


Early American Prisons. 


The criminal justice system is in the business of domine justice and effecting 
punishment, As we know, organized punishment exists primarily because of the necessity 
to replace the blood feud or family vendetta. It is important to recognize from our 
history (thirteenth century England) that a distinction was recognized between civil and 
criminal law. The civil system permitted suits to be brought against individuals or groups 
for the purpose of restitution in order to return the victim to his former state. The 
criminal law, on the other hand, involved the state, as a representative of all members of 
society, standing in for the victim and demanding retribution as punishment. The 


violation of criminal law came to be seen as a harm against the state. 
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A close relationship existed historically between the church and state. In fact, the 
concept of mens rea came from the English common law and from the Christian 


church's view of sins of the mind. Thus, "an offense against the state - was a form of sin, 


for which punishment was required."? 


One of the forms of punishment was banishment. Other forms of punishment | 
included stocks and pillories, whipping, execution, confiscation of property, incarceration 
to await trial, — after sentence, transportation, being sold into slavery, forced 
labor (in galleys or military service), mutilation, torture, and fines. It was not until 
the eighteenth century in Europe and the nineteenth century in America that 
imprisonment became a major form of punishment. "[I]ncarceration became the major 
form of punishment in the seventeenth and eighteenth centuries in Europe and England 
and in the first third of the nineteenth century in America because of: (1) a breakdown 
in the social control functions of the family, the Church, and the local communities; (2) 
the demise of banishment and transportation; (3) the demands of a market economy for 
labor; and (4) the problems attendant to the migration of the population from the 


countryside to urban centers,"”. 


* Hawkins, Richard and Geoffrey P. Alpert. American Prison Systems, Punishment_and Justice, 4. New 
Jersey: Prentice Hall, 1989. 


* Ibid, 5. 


7 Thid., 12-13. 
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The early prison population was made up mainly of the poor and the insane. 
Others in the population were there for short periods of time awaiting some "bodily 


"28 While all agree that over time there have been changes in the forms of 


punishment. 
punishment, there is no agreement, however, on the reasons why there have been these 
changes over time. Some credit the decline of traditional controls of the church, the 
family and the communities. Others credit changes in the economy. Still others point to 
the rationale of the “intolerance for cultural diversity as major impetuses for 


"29 


imprisonment." Whatever the reasons for the changes in punishment over the years, it 


is important to note one author's opinion that the "theories of punishment were merely 


window dressing for changes іп the forms of societal reactions to criminals."™ 


The eighteenth century criminal law permitted torture to extract confessions and 
required the death penalty for hundreds of offenses. During this era, citizens could 
claim ignorance of the law to no avail because the law was often unpublished. In 
addition to possibly not knowing that some action was illegal, there was no due process 
of law. Arrests were often arbitrary and capricious. Not only might an individual be 
held for a long period before trial, possibly he did not receive a trial at all, as people in 


custody were presumed to be guilty. Judges, in the event of a trial, had total discretion 
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as to evidence and sentences. Of course, those with money and influence generally could 
avoid the long arm of the law. Uncertainty, then, was the major characteristic of 


crimina] law in the eighteenth century. 


Recommendations made by Beccaria were seen as the means to achieve an 
orderly and predictable criminal law. He issued guidelines that would protect the 
accused (due process rights) and what was termed a set of utilitarian guideposts that 
address the types of punishments to be imposed.” Beccaria’s reform ideas focusing on 
fairness were later used by theorists to promote the deterrence of crime as a criminal 
justice goal. While Beccaria did not focus on prison conditions, it is thought by some 
that his work did provide "both an atmosphere and a foundation upon which those 


seeking reforms inside the prison could now construct their work." 


?! Beccaria’s Major Proposals for Law Reform were: 


The criminal law should be clear, so that all could know and understand it. 
Torture to obtain confessions should be abolished. 

Judges should be impartial, and the sovereign who makes the laws should not 
determine guilt or innocence. 

The accused should be allotted the time and resources necessary for his 
defense. 

The death penalty should be abolished. 

Secret accusations and royal warrants for the imprisonment of people without 
trial should be done away with, 

Punishment should be quick, certain, and commensurate with the crime. 
The true measure of crime should be the harm done to the rights and liberties 
of individuals in society, rather than vague standards of moral virtue. 


Sykes, Gresham. Criminology. New York: Harcourt, 1978; cited in Hawkins and Alpert, American 
Prison, 29. 





32 Thid., 30. 


? Ibid. 
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Penitentiary System. 


The Protestant Christians brought order and discipline to the early prison creating 





in the process penitentiaries. The term is thought to have first been used in 1758 when 
referring to houses that had been established for "penitant prostitutes."^ Regardless of 
origin of the name, the idea was that individuals had a place where they could do 
penance, spending a lot of time alone and in silence reflecting on their sins. Penitence, 
or self-imposed reform supported by the foundation of order and discipline, might be 


described as the beginning of rehabilitation. The proposals made by England’s John 


Howard (outlined in The State of the Prisons, 1777) heavily influenced a new 


- 
- 


era in the form of punishment in England, Europe and America and perhaps gave birth 


to what is now rehabilitation. The concern for prison discipline during this era brought 


iE 


forth ideas as to the importance and manner of achieving discipline. Those ideas remain 
with us daring current times and are reflected in the purposes and goals of our 
correctional system as well as areas that are addressed in national standards. For 
example, the discipline of the penitentiary during this era was said to be achievable in 


the following ways: 
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(1) The prison environment should be humane, protect the health of the 
inmate and otherwise be a suitable setting where "self-reform" could occur. 
This principle dealt specifically with the size of the cell, sanitary conditions, 


heat, light, ventilation, as well as diet and exercise, etc. 


(2) If we would bring order and eradicate favoritism then there must be 


formal rules and organized activities on a daily basis. 


(3) Because visits to prisons revealed problems with internal order, the 
principle was established dealing with the necessity of concern for the 


safety of those confined. 


(4) Moral treatment was to be provided in order that the prisoners effect 
their own reform. Today's ЛК, of this principle would be the 
provision of treatment programs. In those days, however, this meant 
exposure to religious lectures, bible reading and otherwise doing penance 


or reflecting on your sins in order to regret or repent. 


(5) Isolation was to facilitate this moral treatment. While Howard 
cautioned against excessive use of this type of punishment, he as well as 
others believed that except for periods of labor and exercise self-reform 


could best be accomplished through isolation. "Thrown into solitude, the 
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convict reflects. Placed alone in the presence of his crime, he learns to 
hate it, and if his soul is not yet blunted by evil, it is in isolation that 


remorse will come to assail him." 


(6) Organized work was thought to be another source of discipline. 
Moral education through bible study and religious teaching combined with 
prison labor provided the experience that became common for both the 
Pennsylvania and Auburn American systems. The work referred to in this 
principle was not meant to reflect concern for a self-supporting 
industrialized situation in prison but merely referred to the idea that the 
prisoner should "contribute in some measure to their own maintenance." 
The recommended changes in the existing prison systems were widely 
adopted and promoted the view that there should be new structures 
specifically designed to achieve discipline both among the employees and 
the prisoners. The Penitentiary Act of 1779 provided for a contest for a 
national penitentiary design. Subsequently, correctional architecture 
reflected "the principles of the penitentiary: solitary isolation, religions 


self-reflection, discipline through inspection and hard, reformative 


labor." Unfortunately, the design of the day referred to as the 


EP пиш ша ua 


3 Foucault, Michel. Discipline and Punish. New York: Pantheon Books, 1977; cited in Hawkins and Alpert, 
American Prison, 33. 


% Thid., 35. 


? Hawkins and Alpert, American Prison, 36. 
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panopticon design was found to be generally unworkable. In America, the 
Western State Penitentiary in Pittsburgh, which opened in 1826, was 
deemed unworkable with its solitary system of confinement and was 
remodeled within ten years.? Stateville in Illinois is said to be the only 


twentieth century American prison using the panopticon model. 


America’s penitentiary experience was through the Pennsylvania and the Auburn 
models. It is during this era that a four-level classification system of offenders (1797) 
was developed based on the degree of social dangerousness or threats posed by the 
inmates to internal security, as opposed to being based on crimes committed. The most 
dangerous were placed in solitary confinement and others were placed in the general 
population. In addition to the era of the penitentiary providing for us a rationale for the 
classification of prisoners, which led to the ability to do research in order to determine 
program needs, the concept of good time and the determination that good behavior 
could shorten the length of time served became acceptable.” 

The penitentiary concept also included "a critical shift in the meaning of 


punishment: that persons should be sent to prison for punishment via penal discipline 


з Ibid., 38. 


» Ibid., 39. 
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rather than sentenced solely as punishment for a crime committed.” Though the 
concept of indeterminate sentences did not take hold until some one hundred years later, 


it is felt that it was during this era and through this concept that this idea was born. 


The two systems in America during this era, the Pennsylvania system and the 
Auburn, New York model were similar in many respects but differed primarily in their 
emphasis on labor, which led to a different architectural structure. The Pennsylvania 
system stressed solitary confinement and isolation was total. Thus, the architectural 
design for this system included single cells with solitary exercise yards. In contrast, at 
Auburn the fact that group labor was permitted meant that the cells would be smaller. 
There was fierce competition between the two models; however, the Auburn system 
ultimately prevailed. The difference in architecture is said to be the primary reason that 
the "Auburn model became the most replicated system in America..."! The Auburn 
system had the advantage of being able to house more prisoners in less space. 
Additionally, the labor effort was more productive because of having a group of people 
working at the same task. Factory areas with machinery could be utilized, although a 
larger custodial staff was required in order to enforce the silence rule upon the inmates. 
The Auburn model did provide for isolation of the older and hardened criminals until 
such time they appeared repentant and ready for labor. This model also provided for 


early release if the inmate had maintained sufficient progress toward their reform. 


^ Ibid. 


^ Ibid., 41. 
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Although both the Auburn and Pennsylvania penitentiary models, as well as the 
penitentiary movement in general, were labeled failures before the end of the nineteenth 
century, the Auburn system did become a major institutional model. "The cell blocks of 
most state prisons and numerous federal prisons were replications of the original 


architectural design at Auburn." 


The penitentiary concept, though lasting longer in America, failed within fifty 
years. Although some early release due to good Behavior was possible, the concept 
generally involved long fixed or determinate sentences. The fixed sentences, however, 
were said to adversely affect self-motivation and prison discipline. Corporal punishment 
was in effect. In fact, it was 1905 before Maryland state prisons discontinued as standard 
punishment "the cat-o-nine tails." It seems that "the blood of victims remaining on the 
cords of the lash infected succeeding victims--generally with syphilis." The 
penitentiary’s mission to effect self-reform was severely affected by the prisoner’s lack of 
incentive and motivation. Long sentences and the recycling of recidivists led to crowding 
in most of the state prisons and the penitentiaries were transformed into warehouses. 
Because "secrecy and isolation were two of the cornerstones of the penitentiary concept,” 
there was no citizen interest in the system. The prison labor did not meet expectations, 
staff turnover was high, and good administrators left. By 1870, most American’s believed 


that reform was necessary. 


2 ТЫЧ, 46. 


9 Smith, Joan and William Fried. The Uses of the American Prison. Lexington, MA: D.C. Health, 1974; 
cited in Hawkins and Alpert, American Prison, 48. 
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Reformatory System. 


The reformatory era was next in America. The reformatory goals included the 


penitentiary concept of isolation, discipline and moral education in order to effect self- 


reform. However, this concept added academic and job skills to the religious education 
plans. Features of this system included: (1) a mark system of inmate classification based 
on work and educational progress; (2) a parole system where early release was now tied 
to progress (indicated by the mark system) and (3) the use of an indeterminate sentence 
so that prisoners who made "honest" progress could be released rather than retained at 


state expense. 


The reformatory era, implemented initially at a prison in Elmira, New York, 
featured military marching and dress. The Elmira experience was КРИ Т primarily 
because of the emphasis placed on education and work, with education having priority. 
Prison industries were unsuccessful because of outside pressures. The closing of the 
industries allowed for the additional time to be utilized in military drill and long hours of 
tedious labor. Suitable clients for Elmira’s reformatory dwindled because of the increase 
in the use of probation. While the reformatory suffered the same fate as the 


penitentiary, the successes of the reformatory era are said to have provided an impetus 


for the establishment of a separate juvenile court system in America.” 
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The Industrial System. 


"The era of the industrial system (1900-1935) is next in the history of prison 
development. Prison labor via the lease system flourished in the south until 1923. 
There was also what was called a public work system in which prison labor was used 
for public works such as the building of roads. There was additionally the contract 
system, Similar to that which existed in the Auburn system. This form of labor 
arrangement with the business community involved the business’ authorization to locate 
factories inside the prison. This system was unlike the lease system or the public 
work system because the state retained custody of the prisoners during the period of 
work. The work itself involved an agreed upon daily wage or a piece-price method in 
which the state would supervise the production process. A fifth method of utilizing 
prison labor was the state use system. This involved inmates manufacturing goods 
that were purchased and used in the particular state. ' A sixth method was called a 
state account system where the state would manufacture and develop a market for 
certain goods to be sold on a restricted market within the state. "Today, most prison 


labor is of the state use variety." 


“ See Holt v. Sarver, 309 F. Supp. 362, 366 (E.D. AR 1970) (The State of Arkansas leased its inmates to 
private employers, who "frequently seriously mistreated them." The practice begun prior to the Civil War was 
abolished in 1913 due to "strong public opposition...for both humanitarianism and economic reasons..." Since ` 


that time, inmates have been required to work for the State without wages.) 


** Hawkins and Alpert, American Prison, 53. 
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The prison labor situation continues to be controversial. Obviously, the idleness 
problem accompanies the problem of crowding. Problems expected in the future in this 
connection are probably not much different from problems experienced in the past. 
During the second half of the nineteenth century, labor groups constituted an aparani 
opposition to prison labor and saw it as a threat. The legislation they sought prohibited 


the contract and piece-price systems allowing the state use policy. 


Manufacturers constituted a second opposition group. They felt that they could 
not compete in the market place with companies using prison labor. Because of the 
strenuousness of the opposition, "restrictive legislation was passed in the major industrial 
states, and by 1935 most states had some legislation curtailing prison labor." The era 
of the big industrial prison was over around 1935, and tóday we are still faced with a 
tremendous idleness problem. The final era in the history of prison development is the 


rehabilitation system, beginning around 1935. 


Rehabilitation System. 


Overall, we note that not much change occurred in the history of the prisons in 
the first nine decades of this century. Because as we noted earlier, it had been decided 
that the architecture of the prison facilities needed to match the particular philosophy of 


the day, prison systems typically inherited facilities that matched discarded philosophies. 


^' Thid. 
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Obviously, these facilities are not suitable for the current philosophy and, in fact, restrict 


rehabilitative programming. "[S]ixty-one of the prisons that opened before 1900 in 


America are still in use, and "roughly half of the approximately 100,000 felons in 


maximum security facilities in the United States are still housed in prisons built prior to 


1900.5 


It is noted that the director of the Federal Bureau of Prisons is participating in 
this conference. One major occurrence in the twentieth century in America was the 
establishment of the Federal Bureau of Prisons in 1930, and a second major occurrence 
was the creation some four years later of a government-owned corporation that would 
oversee federal prison labor, the Federal Prison Industries. The Federal Prison 
Industries are now run by a federal corporation called UNICOR. I am sure that during 


this conference, Director Quinlan will describe for you this very, very successful venture. 


: Concerning the jails, history is not kind. One writer has said that "[g]enerations of 
neglect have earned American jails the label of the "ultimate ghetto of the criminal 


justice system." ^? Jail populations are the most heterogeneous of all correctional 


facilities. 


* Hawkins and Alpert, American Prison, 54; citing Hawkins, Gordon. The Prison. Chicago: University of 
Chicago Press, 1976. 


9 Hawkins and Alpert, American Prison, 55; citing Goldfarb, Ronald. Jails: The Ultimate Ghetto of the 
Criminal Justice System. New York: Doubleday Anchor, 1976. 
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"Jails confine in one facility such diverse groups as those persons awaiting 
trial, inmates serving misdemeanor sentences, suspected mental patients, 
alleged parole violators, felony prisoners in transit, and chronic 


drunkenness offenders in the process of 'drying out"? 


A national survey of county jails found that: 


"86 percent of the larger jails (3,319) had no facilities at all for exercise or 
recreation; nine out of ten had no educational facilities; almost half had no. 
medical facilities; a quarter of them had no visiting facilities; in fact, forty- 
seven jails in twenty-one states had no toilet facilities. (Goldfarb, 


1976:16)."! 


А more recent comment concerning the status of the American jail was provided 
by the Executive Director of the National Sheriffs Association, May 15, 1991, while 
speaking to the United States Senate Judiciary Committee concerning the proposed 
Violent Crime Control Legislation. According to the Director, there are 3,096 Sheriffs in 
the United States. While over 300 work in jurisdictions with population in excess of 


100,000, more jails are in rural settings. Among the problems cited were "the lack of 


% Shover, Neal. A Sociology of American Corrections. Homewood, IL: Dorsey, 1979; cited in Hawkins and 
Alpert, American Prison, 56. 


5 Goldfarb, Jails..., 16; cited in Hawkins and Alpert, American Prison, 55. 
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adequate dollars, new equipment, better training, jail space and manpower." The need 
for alternative sentencing programs was also noted. The need for better communication 


and coordination with other criminal justice agencies was also a concern. 


tion Í nderlying Theories - Purposes of the Criminal 
Justice System Including Corrections 
The criminal justice system, including corrections, has over time sought to 
implement different forms or types of punishments. During the prison development 
discussion (Historical View), we initiated our look at underlying theories, while focusing 
on the resulting changes in prison goals and operations. Theories are not always viewed 
as important by correctional practitioners; however, they should be regarded with 
importance because they influence sentencing policy and standards for the courts. Court 
decisions in turn influence policies, goals and objectives for corrections and law 
enforcement. Additionally, the degree of successful goal accomplishment is directly 
related not only to our understanding and acceptance of what we want to achieve but 
also to understanding the reasons why the goals should be achieved. Consequently, this 
section more thoroughly discusses punishment - what it is and why it is necessary. 
Theories which produced the purposes of the criminal justice system including 
corrections are also discussed from both supporting and opposing views, as well as 


personal perspectives. 
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What Is Punishment? 


"Punishment is any lawfully imposed pain, suffering, or loss of otherwise available 


rights confronted by an actor as a consequence of his or her culpable criminal action or 


inaction.” 


Punishment has also been defined as action designed "...primarily for vengeance, 
or to deter, or in the interest of a 'just' balance of accounts between deliberate’ 
evildoers on the one hand and an injured and enraged society on the other. We do not 


yet generally punish or treat as scientific criminology would imply, namely, in order to 


change antisocial attitudes into social attitudes." 


Denying that punishment is merely vindictiveness, sociologist Durkheim believes 
that the lack of it will cause the “upright people" to become demoralized. He believes 
that "unpunished deviance tends to demoralize the conformist and therefore he talked 


about punishment as a means of repairing 'the wounds made upon collective 


sentiments." ^^ 


52 Thomas, Charles W. Corrections in America, Problems of the Past and the Present. Law and Criminal 
Justice Series, Vol. 7: 35. Newbury Park, CA: Sage Publications, 1987. | 


3 Taft. Criminology. 3rd Ed, 1956; cited in Toby, Jackson. Is Punishment Necessary?. In Theories of 
Punishment, edited by S. E. Grupp, 102 n.2. Newbury Park, CA: Sage Publications, 1987. 


5 Durkheim. The Division of Labor in Society. 108, 1947; cited in Toby, Jackson. Is Punishment Necessary?. 
In Theories of Punishment, edited by S.E. Grupp, 106. Newbury Park, CA: Sage Publications, 1987. 
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It has been widely accepted that we need to punish individuals because they first 
engaged in conduct that is prohibited by law (or did not engage in conduct that is 
required by law). In addition to this criminal act the law generally requires intent to 


commit the act, with some attention to whether individuals know that the conduct was 


prohibited. 


One writer, K.G. Armstrong, defines punishment according to the three theories, 


. Retributive, Deterrent, or Reformatory. "1. Retributive: Punishment is the infliction 


of pain, by an appropriate authority, on a person because he is guilty of a crime, i.e. 
for a ше that he committed...2. Deterrent: Punishment is the infliction of pain on 
a person in order to deter him from repeating a crime or to deter others from imitating 
a crime which they believe him to have committed...3. Reformatory: Punishment is 
the infliction of pain on a person in order to reduce his tendency to want to commit 


crimes or to commit crimes of a particular sort." 


Why Do We Punish? 


The more prevalent view changes the labels somewhat. The justification for 


punishment is three-fold: retribution, crime prevention and rehabilitation. 


55 Armstrong, K. G. Retribution. In Theories of Punishment; edited by S.E. Grupp, 27. Newbury Park, CA: 
Sage Publications, 1987. 
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Retribution. 


The oldest rationale for punishment is retribution. "As summarized by Bedau 
(1978:602-603), the retributivist accepts the premise that the "justification for punishing 
persons is that the return of suffering for moral evil voluntarily done is itself just or 
morally good'.^* Retribution is not justified on the basis of crime prevention, 
deterrence or rehabilitative goals. The objective is to provide the punishment deserved 
as a result of looking back at the crime committed, its seriousness or harm done, and the 


offender’s culpability. | i 


Major arguments in favor of retribution include; "(1) it respects free will and 
responsibility; (2) it has religious backing; and (3) it prevents vigilantism."” The 
principles of just deserts and proportionality are important concepts, Thus the offender’s 
punishment should equal, not exceed or be less than, the harm done? In fact, this is 
the reason that retributionists do not look to future benefits from punishment (like 
rehabilitation) because there is a risk that less or more punishment than deserved would 


be provided.” 


* Thomas, Corrections, 37. 


° Jenkins, P. Crime and Justice: Issues and Ideas. Monterey, CA: Brooks/Cole, 1984; cited in Williamson, 
Harold E. The Corrections Profession. 107. Newbury Park, CA: Sage Publications, 1990. 


58 Thomas, Corrections, 37. 


? Ibid. 43. 
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Opponents of retribution argue, among other points, that although the theory is 
"matters can be set right only by an equivalent wrong done to the offender," there 
are no answers provided as to what kind and how much punishment is enough. Others 
object on religious grounds. There is also the argument that because there are external 
causes of behavior, with no free will, and thus no responsibility - consequently, there is 


no justification for exacting retribution.” 


Crime Prevention. 


Crime prevention, is the second justification for punishment. This group of 
theorists, termed utilitarians, argues against the retributionist’s suggestion to look 
backward. They suggest looking forward in time is the more reasonable view, since the 
major concern should be the future benefits of punishment, deterrence (specific, general 
and marginal) and incapacitation.” This theory, utilitarianism, views individuals as 
intelligent and rational beings who carefully consider possible consequences resulting 
from their offenses. "Crime prevention, therefore, simply requires that actors be 
convinced that the risks and costs associated with criminal choice are so high that such 


choices are contrary to self-interest. In his influential An Introduction to the Principles 


9 Jenkins, Crime and Justice, 144; cited in Thomas, Corrections, 106. 
$ Thomas, Corrections, 107. 


‚ € Thomas, Corrections, 41. 


| 33 
of Morals and Legislation, for example, Bentham (1975: 29) argues that the temptation 
to commit offenses is strongly related to the profits the offense might yield, so 'the 


quantum of the punishment must rise with the profit of the offense "3 


This theory promotes the values of swiftness in the criminal justice system's 
response to crime, бай (potential offenders must believe punishment is likely to 
occur in the event of a crime) and severity (the sanction should be sufficiently severe). 
Considering all three features of punishment -- swiftness, certainty and severity -- the 
utilitarian philosophers subscribe to the view that "a deficiency in one area could be 
compensated for by strength in another...when swift and certain punishment seems 
difficult or impossible, one can always fall back on severity...[W]ant of certainty must be 
made up in magnitude----Punishment must be further increased in point of magnitude, in 


proportion as it falls short of proximity." ^ 


This view, too, is not without its problems. Like the retributionists who do not 
provide guidance in how to determine the amount of punishment deserved, the 
utilitarians do not provide guidance on how the court is to determine the amount of 


punishment necessary to achieve any of the goals associated with crime prevention.” 


9 Thomas, Corrections, 42; citing Bentham, Jeremy. The Utilitarian Theory of Punishment. 25-31; in J. 


Feinberg and H. Gross (eds.). Punishment. Belmont, CA: Dickenson, 1975. 
^ [bid 


5 Thomas, Corrections, in America, 46. 
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This author calls attention to the fact that not all correctional practitioners who 
support the correctional effort to promote change in offenders (herself included) 


subscribe to the historical definition of the rehabilitation theory of punishment presented 


here. 


The алон rehabilitation theory differs markedly from the other two major 
theories. While retributionists believe offenders should be punished in proportion to the 
seriousness of the offense or harm done, and utilitarians believe the degree of 
punishment should be just the amount necessary to deter criminality in the future, both. 
views share the premise that the offender is responsible for his conduct because he made 


the decision to commit the crime. 


"..Because punishment presupposes responsible actors who have freely chosen to 
violate the law," it is considered significant that the traditional rehabilitation theory 
includes a disbelief in the offender's ability to choose - thus relieving him of the 
accompanying moral responsibility. The rationale is that most offenders’ conduct is 


caused not by free choice but by external factors. 


$ Thomas, Corrections, 51. 
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Crime is seen somewhat as a symptom of a disease. The focus of the effort then 
is not punishment but treatment. "Criminal psychodynamics sees criminality as basically 
a psychiatric, extra-legal problem. It does not see the criminal eye to eye with the public 
and the law as a vicious individual for whom the only treatment is punishment. ... It 
views the problems of right and wrong, of guilt and responsibility, or irresistible impulse 
not as a [sic] abstract concepts or transient trends in human behavior but as being deeply 
rooted in the basic biological make-up of man. It views criminality, however incidental it 
may seem on the surface, as a basic human expression having a long history and 
evolution and a pathology all its own. It sees in criminality a disease sui generis, a 
severe disease which, however, can be cured or prevented when and if proper 


psychotherapeutic measures are taken." 


Rehabilitation proponents are portrayed as being unable to believe in the 
"reasonableness of punishment" because they reject the notion that offenders are 
"personally responsible for their unlawful conduct and the harm that such conduct has 
caused. One writer views this traditional rehabilitative model as invalid and names 
what he calls some of its fundamental assertions "...(1) that crime is the consequence of 
influences other than individual choice, influences over which individual offenders have 
little or no control; Q) that our knowledge base regarding the true causes of and cures 


for crime is sufficiently sophisticated that we can establish its causes in individual cases 


? Karpman, Benjamin. Criminal Psychodynamics: A Platform. 118-132, in Jeffrie G. Murphy (ed.). 


Punishment and Rehabilitation. Belmont, CA: Wadsworth, 1973; cited in Thomas, Corrections, 48. 


8 Thomas, Corrections, 48-49. 
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and then prescribe a suitably effective treatment program; (3) that having diagnosed the 
causes of crime and prescribed appropriate reactions, we have the ability to monitor the 
progress of our therapeutic efforts well enough that we can establish when our 'patients' 
have been 'cured'; and (4) that we have sufficient control over relevant social, political, 
and legal process that we can establish the specialized type of rehabilitative system 
within which we can do what needs to be done in the pursuit of the individualized 


treatment of offenders." *? 


Another difference between this and the other theories is in the extent of the 
deprivation of liberty. We do not quite know how to determine how much is enough - 
retributionists do not want punishment to be more or less than deserved based on 
offense seriousness - utilitarians do not wish it to be more or less than necessary for 
deterrence or incapacitation. Rehabilitation proponents, on the other hand, do not have 
a problem with the period of deprivation of liberty being longer than necessary or 
deserved based on harm or the desire to deter or incapacitate. Thus, "intervention - not 
punishment - is justified because it provides society with an opportunity to treat a 
medical or quasi-medical condition that poses a risk to the welfare of others." 


Proponents believe that the state has the obligation to maintain control until the 


treatment has eradicated the disease, however long it takes. It is said that the ideal trial 


@ Thid., 49. 


n Thomas, Corrections, in America, 49. 
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court’s statement under the rehabilitation model would be: "You are hereby committed 
to the care and custody of some set of correctional experts until they in their infinite 


wisdom decide to set you free." 


Under certain conditions, efforts to effect rehabilitation are acceptable to 
utilitarians and retributionists. If offenders' participation in programs does not adversely 
affect the amount of punishment received (retribution - no more or less punishment than 
deserved; giliran - no longer than necessary in order to prevent future crimes), 
neither the utilitarian nor the retribution theory opposes rehabilitative efforts in prison. 
For example, "...Јегету Bentham (1975: 27-28), a leading advocate of utilitarianism, 
argues: “It is a great merit in punishment to contribute to the reformation of the 
offender, not only through fear of being punished. again, but by a change in his character 


and habits.”"”” 


Personal Perspectives Regarding Theories and Purposes of Corrections. 


With regard to the much discussed and most significant element in the 
rehabilitation model, the "causes" of crime, this author would advise young correctional 
professionals to refuse to play the "either-or' game. It is rational to believe that an 
external factor can contribute to one's propensity for committing an Offense without 


absolving him of moral responsibility. 


^ Тыа, 89. 


? Bentham, The Utilitarian, 27-28; cited in Thomas, Corrections, 47. 
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For example, the belief that illiteracy increases one's propensity for the 
commission of crime should lead to the dede to provide programs in institutions and 
the community so as to decrease the likelihood of the commission of future crimes. This 
belief should not lead to the erroneous conclusion that illiteracy alone is a sufficient 
rationale for committing crime and therefore absolves the offender of responsibility for 
his crime. Since most illiterates, most people who are born poor, most victims of racial 
discrimination and others among the disadvantaged do not commit criminal acts, to 
believe that these factors are causes, rather than contributing factors, is to unfairly 
stigmatize these entire classes or groups of people. In addition to this difficulty with the 
traditional theory of rehabilitation, that approach also violates principles of 
accountability and responsibility that are considered by this author as integral parts of 


her criminal justice philosophy. 


Clearly, there are currently many different interpretations and definitions ascribed 


to the theory of rehabilitation. It is no wonder that the topic is controversial. This 
author considers it a major problem that the concepts differ widely concerning what 
constitutes the rehabilitation ideal. While some proponents of the worthy goal of 
attempting adn change in order to effect the offender's post-release successful 
reintegration into society subscribe to what will be called the "traditional" theory of 
rehabilitation (i.e., the lack of offender responsibility), others, including this author, do 
not, Even among this latter group there are differences concerning which principles are 


considered applicable to a theory of rehabilitation. A worthwhile venture for someone 
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would be to determine the different species of this theory and properly document them, 
including the assignment of labels or names in order to differentiate between them. For 
example, the original theory of rehabilitation as recorded in all major works could be 
labeled as used in this paper -- "traditional" theory of rehabilitation. Since the term 
rehabilitation - in addition to being misunderstood - is an improper one (a number of 
offenders should not want to be restored to their former selves), perhaps those of us who 
do not entirely subscribe to the traditional theory of rehabilitation should have a new 


term to describe our beliefs. 


Neither of the three theories alone is considered suitable. This author’s 
conviction concerning the feasibility of a multi-objective theory is not unrelated to her 
successful utilization of it for a 12 year period. Her model was designed for an 
institution which was scandal-ridden, both as a result of the behavior of the inmates, as 
well as the deterioration of the facility. Moreover, the facility was located in a state 
where the entire prison system had been ruled unconstitutional by the federal courts.” 
She was not, at the time, an experienced penologist, therefore, it was necessary for her to 
draw from her personal philosophy in order to design the model. Because the theory 
and model worked, even after acquiring the knowledge of traditional theories and 


correctional practices, she retained the original model. Additionally, because the theory 


? Holt vs. Sarver, 309 F. Supp. 362 (E.D. AR 1970). 
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worked under the worst possible circumstances, she continues to advocate and promote 
the model’s principles. At the risk of appearing self-serving, a summary description of 


the model follows. 


. The overall program objective was, in addition to holding offenders until their 
lawful release, to provide public safety by achieving a change in the offender's value 
systems that would effect positive behavioral change both inside the institution and 
subsequent to release. In order to achieve this objective, it was tad necessary to 
have a model with accountability, responsibility, discipline and fairness as its 


cornerstones. 


The intangible factor of "atmosphere" was considered extremely important. A 
caring environment in which inmates were physically safe and treated fairly was 
considered a basic, essential requirement. The program promoted acceptance of | 
personal responsibility for past and future conduct, the necessity for self-respect and 
feeling of self-worth, and an appreciation for the work ethic. Specific tangible objectives 
included better productivity on work assignments, a decrease in rule infractions, and 
active participation with noticeable progress in risk-reducing activities like drug/alcohol 
and literacy programs that would lead to a crime-free and productive life after release. 
It worked! Inmate, employee and public safety were enhanced. Inmates were convinced 
to change their behavior (rule infractions decreased, major disturbances stopped), they 


became willing to work (sit downs stopped, every able-bodied person worked and work 
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productivity increased), and the escape rate was reduced to zero (where it remained 
throughout this author's tenure). A large number of inmates became sufficiently 
sensitive to victims and others with difficulties in society that they organized into groups, 
elected officers, established committees and participated in public service projects 
sometimes as official chapters of "free-world" public service organizations. It is 
noteworthy that they worked on these projects in the evenings after their work day, 
during periods that would have otherwise been free time. The cleanliness of the facility, 
behavior and appearance of the inmates and overall efficiency and effectiveness of the 
employees became a source of pride to the citizens of my State who were ready for the 


favorable publicity received as a result of the dramatic changes. 


It should be said that the massive support of the citizens and the strong approval 
from the federal court resulted in a new facility and a significant number of volunteers, 
e.g. housewives, university professors, businessmen and community leaders. The 
volunteer services supplemented state funds making possible better programs. The 
above information says nothing about the degree of successful, crime-free reintegration, a 
paramount ultimate goal. As the many "war stories" would take up too much space, it 
will only be said that this effort was also considered successful. Feedback was received 
by this author from successful "graduates" (as well as parole officers and judges) and 


used to further enhance institutional programs. 
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Finally, while some believe that the three theories underlying the purposes of 
criminal sitae: including corrections, are incompatible, this author believes that some 
blending is possible. Moreover, a multi-objective theory is preferable. It is not 
inconsistent to believe that offenders should be punished (retribution and utilitarian) 
because of the crime committed (retribution) (guided by offense seriousness and 
culpability or circumstances surrounding such behavior), and that crime prevention is a 


necessary goal (utilitarian and rehabilitation) achievable through punishment 


commensurate with the offense and offender characteristics and risk reducing or crime- 
prevention programs (rehabilitation). The ultimate objective, then, of this multi- 


objective theory would be the protection of the public and the reduction of the incidence 


of crime in America." 


^ 'This writer's view of the validity of the multi-objective theory has been consistent from 1971-present. 
Many years subsequent to her prison experience, in 1985 prior to the establishment of the United States 
Sentencing Commission - upon inquiry from Senator Biden (one of the sponsors of the legislation and currently 
Chairman of the United States Senate Judiciary Committee) as to the appropriate approach the Commission 
should utilize in carrying out its mandate, she suggested the multi-objective approach while noting that although 
all purposes should always be present in sentencing, a different emphasis might be appropriate consistent with 
the differences among offenders. This writer learned later after joining the Commission when perusing the 
legislative history pertaining to the Commission's enabling legislation that in articulating the four purposes of 
sentencing, Congress deliberately refrained from expressing a "preference for one purpose over another, in the 
belief that different purposes may play greater or lesser roles for different types of offenses committed by 
different types of offenders." (S. Rep. No. 225, 98th Cong., ist Sess., 77 (1983)). In 1990 upon receiving 
authorization to conduct an Alternatives to Imprisonment Project for the U.S. Sentencing Commission, she 
included in the project design the principle that the intermediate punishments package would be multi-objective - 
that programs would address the statutory purposes of sentencing. Programs were designed that would allow 
the courts the option of emphasizing one purpose over another even as all purposes were addressed. 
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tion Ш reanizational Challenges rtuniti 


Certain challenges or opportunities have direct impact on the purposes of 
corrections. The corrections practitioners’ goals have been pronounced by many as 
impossible to achieve because of (1) the nature of the business (i.e., dealing with hostile 
clients), (2) incompatible objectives, and (3) the inability to influence sufficiently the 
acquisition of necessary resources. This author believes that the ultimate aims of 
corrections -- protecting society and influencing convicted offenders to become law 
abiding citizens upon release -- are more than compatible, they are the same. It is also 
believed that the problems facing corrections, while certainly challenging, are not 
insurmountable barriers to the achievement of realistic goals. The following discussion, 
sometimes presenting a negative view, deals with the organizational character of prisons 
and should provide useful insights into the difficulties associated with the correctional 


challenges of efficient institutional operations and offender behavior modifications. 


Because promoting change is one of the goals of corrections, prisons are said to 
be similar to other "people-processing" organizations, such as mental hospitals, public 
schools, universities, etc. Prisons are also said to fall into a special subset of people- 
processing organizations, termed total institutions. Total institutions have been defined 
by Goffman, (1961 b: xiii), as "a place of residence and work where a large number of 
like-situated individuals, cut off from the wider society for an appreciable period of time, 


together lead an enclosed, formally administered round of life." He pulls out certain 
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institutions such as jails, concentration camps and penitentiaries as being distinctive 
because they are "organized to protect the community against what are felt to be 
intentional dangers to it, with the welfare of the persons thus sequestered not the 
immediate issue." Goffman thinks that the major problems of prisons may be 


characterized as: (1) social control, (2) technology, and (3) autonomy.” 


The Problem of Social Control. 


Obviously, the acquisition and maintenance of social control over the prison 
population is essential to the accomplishment of correctional objectives. Most people- 
processing organizations are able to minimize problems of social control by screening 
voluntary applicants. Corrections practitioners, of course, are unable to reject their 
involuntarily committed clients. People-processing organizations further minimize their 
problem of ensuring compliance with rules and regulations by utilizing three basic types 
of power: normative power - the utilization of symbolic rewards (for prisons, more 
desirable job assignments, lower custody level place of residence, etc.); remunerative 
power - the manipulation of symbolic rewards that members of the organization value 
(for prisons, assignment to work release, a paying job in prison industry, etc.); and 
coercive power - the ability of the organization to use force (for prisons, placing inmates 


in solitary confinement, etc.).” 


5 Goffman, Erving. The Asylum. Baltimore: Penguin Books; cited in Thomas, Corrections, 114. 


% Etzioni, Amitai. A Comparative Analysis of Complex Organizations. 3-22. New York: Free Press, 1975; _ 


cited in Thomas, Corrections, 116-117. 
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Obviously, each of these types of power are designed to promote a different type 
of involvement or commitment to an organization. It is said that normative and 
remunerative power promote positive commitment to an organization. In contrast, 
coercive power promotes a negative reaction. This presents a logical contradiction for 
the prison system, which on the one hand has as a goal to promote change in individuals, 
while on the other hand it relies on coercive power as its control mechanism. "Change 
presupposes the willing (if not enthusiastic) involvement of those who are the objects of 
change in the change process; coercive power tends to push them in precisely the 
opposite direction (e.g. Thomas and Poole, 1975; Thomas, 1977)."”’ In general, the 
view is set forth that the nature of the business of the prison system forces its effort to 
maintain control over its inmate population to be an all-consuming and 
counterproductive struggle.? The obvious conclusion is that there is not much hope 


that the promotion to change effort (rehabilitation) can be successful. 


The Problem of Technology. 


This problem refers to the processes, procedures and programs utilized by people- 
processing organizations in their effort to transform the human raw material into 


something akin to a finished product. 


7 "Thomas, Charles W. and Eric D. Poole; The Consequences of Incompatible Goal Structures in 
Correctional Settings. International Journal of Criminology and Penology 3: 37-42, 1975; Thomas, Charles W. 


Prisonization and Its Consequences; An Examination of Socialization in a Coercive Setting. Sociological Focus 
10: 53-68, 1977; cited in Thomas, Corrections, 117. 


78 Thid. 
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Again, we are reminded of the extremely difficult, if not impossible, task of 
promoting change or effecting rehabilitation. We are advised that in the business of 
people-processing there are two common denominators: "(1) change is most probable 
when the objects of change are voluntarily involved in the change process; and (2) 
change is most probable when the type of change desired can be defined in specific 
terms." However, problems develop when the people to be changed are not 
voluntarily involved in the change process or they are to be changed in a rather general 
rather than highly specific way. | Consequently, the view is put forth that "the correctional 
professional who would attempt to transform a hostile offender who is forced to become 
an inmate into someone with broadly different and also vaguely defined attitudes, values 
and behavioral preferences is to ask that practitioner to do what most of us view as the 


impossible." 


The third major problem, organizationally speaking, facing corrections is the 


problem of autonomy. 


Organizations typically are "deliberately constructed and reconstructed to seek 


specific goals.""! In order to ensure accomplishment of its mission, it is important that 


an organization have the ability to hire and fire employees, establish and prioritize 


P Thomas, Corrections, 118. 


9 [bid., 119. 


"êl Etzioni, Amitai. Modern Organizations. Englewood Cliffs, NJ: Prentice-Hall, 1964; cited in Thomas, 
Corrections, 119. 
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specific objectives and decide on essential resources, and so forth, When compared with 
other organizations, prisons are disadvantaged by virtue of the fact that the people who 
are the object of the organization's effort (i.e., the inmates), are not the same people 
who are the prime beneficiaries for the organization's effort (i.e., the general public). 
Additionally, while prison systems are expected to operate with a high level of efficiency, 
unlike most other organizations, they do not set their own goals and have little influence 


or control over their own resources. 


It is, of course, misleading if we fail to mention the impact of politics on the 
theories of punishment. It has been said that theories of punishment over the years have 
been "merely window dressing for changes in the forms of societal reactions to 
criminals." Politics also affect established purposes and their implementation by all of 
the components of the criminal justice system. Charles W. Thomas, while discussing the 


political reality of criminal law, described the situation in this fashion. 


"Everywhere and always, in other words, what is to be and what is 
not to be a crime involves the fashioning of definitions and the making of 
hard choices. Those definitions and those choices must be made within a 
political context. When legislative bodies create law, they do so in a 
political context. When trial court judges interpret existing law, they do so 


in a political context. When appellate courts review either the provisions 


© Hawkins and Alpert, American Prisons, 25. 
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of law or the manner in which those provisions have been applied in 
particular cases, they do so in a political context. Inherent in those 
contexts are variables like competition, conflict, the values of interest 
groups, and power. Legal definitions, to put it a bit differently, are never 
matter-of-fact reflections of the 'obvious criminality' of any form of 


conduct."® 


Politics tremendously impacts on corrections and other components of the 
criminal justice system. For example, legislatures in state after state pass "get tough on 
crime" laws without accompanying funds to do the job. Law enforcement complains of 
an inadequate number of police officers, squad cars and other equipment. The courts 
decry crowded court dockets and the burgeoning workload on judges. Corrections 
similarly complains of resource deficiencies, with probation caseloads going as high as 
250 per officer, crowded jails and prisons, and inadequate numbers of corrections 
personnel, space and equipment. Increases in litigation concerning conditions of 


confinement and population caps and other problems ensue. 


Consequently, the necessity of working in a political environment has its impact 
on how well the mission is carried out. It has been said that "Political solutions often are 
short-term and shortsighted, because politicians seek immediate resolutions to problems 


and their time horizons are very short; they want solutions that appear to be tough, are 


8 Thomas, Corrections, 87. 
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highly observable, get quick results, and will enhance their probability of being 
reelected."* Most agency heads in corrections are gubernatorial appointees. On many 
Occasions new governors appoint new directors and bring in their own correctional 
administrative team. For example, during 1987, 21 states changed their top administrator 


in corrections (1989 - 13; 1990 - 14 and as of April of this year - 9). 


The preceding corrections organizational discussion, while touching on concerns of 
operational efficiency, dealt primarily with the specific goal of effecting change. 
Obviously, general operational effectiveness and efficiency are also fundamental concerns 


and make possible the achievement of specific goals. 


Some would claim that bureaucracy is corrections’ method of organization 
because routines and contingencies are established in advance. This method of 
organizing is said to be characterized by: "(1) a hierarchy of offices; (2) a clearly defined 
systematic division of labor; (3) formal written rules of conduct and procedure that are 
applied uniformly; (4) impersonality in performance of duties; and (5) neutral 


competence as the criterion for professional advancement.'™ 


Judicial interference in day-to-day prison operations is said to have forced this 


organizational method upon corrections practitioners. The consequence has been 


^ Williamson, Harold E. The Corrections Profession. 33. Newbury Park, CA: Sage. Publications, 1990. 


5 Nigro, F.A. and Nigro, L.G. Modern Public Administration, New York: Harper and Row, 1984; cited in 
Williamson, The Corrections Profession, 33-34. 
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reduced creativity, displacement of power bases and the creation of new power 
relationships for both agencies and professionals. "Bureaucratization has resulted in a 
decrease in the power to coerce and reward." Expert power has increased as the 
organizations have become more complex and as an increasing number of experts are 
entering corrections organizations. Legitimate power -- that which is inherent in the 
position -- and referent power have remained fairly stable.” "Wicks (1980) says that as 
the courts have forced better conditions in corrections, the informal power of 


correctional officers has been lost."™ 


As a side issue, the theorists disagree on whether professionalism (which is a 


correctional goal) conflicts with bureaucracy. One view is that as bureaucracy increases, 


morale decreases as employees experience burnout.” Bureaucracy has been identified 


as the "antithesis of effectiveness" causing employees to become uncaring individuals who 
experience conflicts with both the organization and its clients.” Others see a conflict 
resulting from the employees’ need to be responsive to both positional authority and 


expert authority thereby producing cynicism. Others would credit this environment with 


Williamson, The Corrections Profession, 34; citing Hepburn, J.R. The Exercise of Power in Coercive 


Organizations: A Study of Prison Guards. Criminology, 23(1), 145-164, 1985. 





? Williamson, The Corrections Profession, 34. 


8 Wicks, R. J. Guard! Society's Professional Prisoner. Houston, TX: Gulf, 1980; cited in Williamson, The 
Corrections Profession, 34. 


9 Brown, P.W. Probation Officer Burnout: An Organizational Disease/An Organizational Cure, Part П 
Federal Probation, 51: 17-21; cited in Williamson, The Corrections Profession, 34. 


9? Williamson, The Corrections Profession, 35; citing Hummel, R. The Bureaucratic Experience (3rd ed.). 
New York: St. Martins, 1987. 
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increased employee attrition.” Opposing views include the perspective that 
bureaucracy can be efficient and need not alienate employees. There is no inherent 
conflict between professionals and organizations.” In fact, there "actually may be 
compatibility between professionalism and bureaucracy because bureaucracy emphasizes 
values, such as technical qualification of personnel, that are consistent with professional 
values." This view promotes increasing professionalism as an avenue to increased 


organizational effectiveness. 


Judicial involvement in prison operations, the impact of politics, the 
organizational character of the organization or the nature of the beast, even the lack of 
theoretical agreement on what or whether certain organizational methods contribute or 
detract from the ability of corrections to function efficiently and meet its purposes -- all 


these point to important challenges that must not be allowed to overwhelm us. 


? Williamson, The Corrections Profession, 35; citing Rizzo, J. R., House, R. J. and Leitzman, S. I. Role 


Conflict and Ambiguity in Complex Organizations. Administrative Science Quarterly, 15(2), 150-163, 1970. 


? Williamson, The Corrections Profession, 35; citing Bartol, K. M. Professionalization as a Predictor of 


Organizational Commitment, Role Stress and Turnover: A Multidimensional Approach. Academy of 


Management Journal, 22(4), 815-821, 1979; Hall, R. H. Professionalization and Bureaucratization. American 
Sociological Review, 33, 92-104, 1968. 





? Rainey, H. G. and Backoff, R. W. Professionals in Public Organizations: Organizational Environments 
and Incentives. American Review of Public Administration, 16, 319-336, 1982; cited in Williamson, The 


Corrections Profession, 35. 
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Section IV. Interrelationship of Purposes 
of the Criminal Justice System 


A. major problem in the criminal justice system is that those who work within it 
frequently forget that it is in fact a system in which what happens in one part or 
component affects other parts. We, therefore, often fail to engage in the activities 
necessary to maintain an effective system, such as coordination, communication, etc. 
While the inextricable link between criminal justice components is clearly indicated 
throughout this paper, the interrelationship of purposes is of such importance to the 
alleviation of our crisis in criminal justice that special treatment in this section is 


warranted. 


As indicated earlier, the purposes of the other criminal justice components are 
directly related to the Corrections Component. The correctional component's clients 
must have been located and arrested by the "gatekeepers" of the system, the police of the 
Law Enforcement Component. The prosecutor who is the highest level official within 
the Law Enforcement Component must have exercised discretion to file charges against 
the offender and to bring the case to the criminal court. The Court Component must 


have found the defendant guilty and suitable for the Correctional Component. 


Only a small percentage of those arrested are actually sentenced to community 
corrections (probation) and still smaller percentage are sentenced to a prison component 


of corrections. A 1982 study (Ziesel) of the disposition of 1,510 felony arrests was 
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conducted with the following results: "Out of those arrested, 44% [54%] pleaded guilty 


or plea bargained, and 2% of the cases went to trial. Of those who were convicted, 28% 
were released under some condition, and the remaining 27% were sentenced to some 
form of custody. Also 22% received a jail sentence of one year or less, while only 5% of 


all defendants arrested for a felony were sentenced to prison for one year or тоге." 


Disposition of Felony Arrests in the Criminal Court System 


Arrests 





Dismissed 
Tried [ Acqultted (1) Sentences 
Convicted (1) E: 
: "Walk* 
Custody 
Sentences 
Pleaded Gulity Convicted 
ИН Jali 
Custody il (up to 1 year) 
i sese 3 Prison (5) 
h 1 r 
100% 55% 27% (more than 1 year) 
(1,510) 
esi, ` 





% Alpert, The American System, 93. 
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The courts impact on corrections not only through the determination of guilt and 
imposition of sentence, but also through decisions relating to the conduct of correctional 
processes such as inmate rights. For example, the correctional administrators must 
ensure that inmate disciplinary E meet minimum due process standards. 
Inmates must be afforded the right to a hearing, to call witnesses, to have assistance in 
their defense and to otherwise defend themselves against charges. Notice of charges 
must have been provided to accused inmates at least 24 hours in advance of the hearing. 
Hearings must be conducted before impartial correctional employees, and findings must 
be given the inmate in writing, and opportunity to appeal afforded. Courts also impact 
on conditions of confinement, such as allotted living space, medical, mental health, food 


and religious services, etc. 


The currently accepted purposes of corrections are believed to be the same as 
those identified and articulated by the United States Congress to the United States 
Sentencing Commission for the Judicial Branch of the government. Indeed, the Congress 
has directed the Commission to "develop the means of measuring the degree to which 
the [federal] sentencing, penal and correctional practices are effective in meeting the 
purposes of sentencing" as articulated by them. The first purpose indicates the need for 
the sentence to reflect the seriousness of the offense, to promote respect for law and to 
provide just punishment for the offense. The second purpose of sentencing is to deter 


others from committing the offense (deterrence). The third purpose is to protect the 
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public from further crimes of the defendant (incapacitation). The fourth purpose is to 
provide rehabilitation. Legislative history indicates that, during the hearings concerning 
revision of the Federal Criminal Code, arguments were advanced that rehabilitation 
should be eliminated бий ЕЙ as a purpose of sentencing. The Senate Judiciary 
Committee rejected this view. Instead, the Committee stated that it would retain . 
rehabilitation and — as an appropriate purpose of a sentence,” while 
recognizing, in light of current knowledge, that "imprisonment is not an appropriate 
means of promoting correction and rehabilitation." It also required that the 
Sentencing Commission "insure that the sentencing guidelines reflect the 
inappropriateness of imposing a sentence to a term of imprisonment for the purpose of 
rehabilitating the defendant or providing the defendant with needed educational or 


vocational training, medical care, or other correctional treatment," 


Although the Sentencing Commission's enabling legislation makes clear that a 
sentence to a term of imprisonment for rehabilitative purposes is to be avoided, a term 


imposed principally for another purpose of sentencing may have a secondary 


% S. Rep. No. 225, 98th Cong. 1st Sess., 76 (1983). 


% Ibid. (quoting proposed 18 U.S.C. §3582(a)). 


7 Ibid., p. 76. See also Ibid. р. 76 n. 166. (It is understood, of course, that if the Commission finds that the 
primary purpose of sentencing in a particular kind of case should be deterrence or incapacitation, and that a 
secondary purpose should be rehabilitation, the recommended guideline sentence should be imprisonment if that 
is determined to be the best means of assuring such deterrence or incapacitation, notwithstanding the fact that 
such a sentence would not be the best means of providing rehabilitation. A balancing of competing interests is 


necessary.) 
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rehabilitative focus in an appropriate case. It is intended that subsequent to imposition 
of a sentence of imprisonment, rehabilitative concerns during the period of incarceration 


be addressed by the Federal Bureau of Prisons. 


If the court decides that the appropriate purposes of sentencing are reflected in a 
sentence of probation for a defendant, then the probation conditions, as described in 
Policy Statements by the U.S. Sentencing Commission, should promote both public safety 
and rehabilitation. It may be that participation in drug or alcohol treatment programs, 


educational or vocational training, etc. are appropriate rehabilitative conditions for the 


defendant. 


Supervised release is a newly created addition to the prison sentence for federal 
offenders roughly comparable to parole supervision in most state systems. The 


Congressional intent is that the court emphasize rehabilitative and public protection 


concerns when imposing a period of supervised release.” 


% See S Rep. No. 222, 98th Cong. 1st Sess., 124 (1983) (The [Senate Judiciary] Committee has concluded 
that the sentencing purposes of incapacitation and punishment would not be served by a term of supervised 
release -- that the primary goal of such a term is to ease the defendant's transition into the community after the 
service of a long prison term for a particularly serious offense, or to provide rehabilitation to a defendant who 
has spent a fairly short period in prison for punishment or other purposes but still needs supervision and training 
programs after release."). 
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The courts have impacted the manner in which community corrections (parole, 
probation, supervised release) carries out its mission. For example, during 1972, the 
Supreme Court in Morrissey v. Brewer pronounced the requirement of due process prior 


to revocation of parole. 


The interreiationship of the purposes of sentencing enumerated for the United 
States Sentencing Commission and the courts and the correctional purposes of the 
Federal Bureau of Prisons is clearly reflected in the Congressional legislation which 
mandates coordination and cooperation between the United States Sentencing 


Commission and the Federal Bureau of Prisons for specified projects.?! 


While the official purposes and the ultimate objectives are the same for the 
various components, there may be differences in the manner that these objectives are 
pursued and achieved by the various components of the criminal justice system. Indeed, 
corrections may place greater emphasis on a particular purpose than other components 
of the criminal justice system. For example, probation, supervised release and parole 
promote punishment, deterrence, public protection and rehabilitation through conditions 
of release. The courts achieve the goals of punishment, deterrence and | 


incapacitation/public protection through imposition of a sentence. If the sentence is a 


? Parole in the federal system was abolished via 1984 Comprehensive Crime Control Act for all offenses 
occurring on or after November 1, 1987. Several states no longer have parole. 


10 Morrissey v. Brewer, 408 US 471, 92 S. Ct. 2593 (1972). 


1 28 U.S.C. $ 994(q). 
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term of imprisonment, the loss of liberty (punishment) will prevent the commission of 
offenses for the period of the sentence (incapacitation) and hopefully deter both the 
offender and others from future crimes (special and general deterrence). The | 
commitment to prison triggers the correctional system's contribution to these same goals 
(punishment, deterrence and incapacitation). Of course, when corrections assumes 
responsibility for offenders, the overriding concern is that of protecting the public by 
preventing escapes and holding the offenders until their lawful release. If there is a 
secondary goal to assist offenders in the successful reintegration into society, corrections 
would necessarily emphasize rehabilitation in determining and providing the type of 
programs that would be offered at the correctional facility. A safe prison environment 
must exist and necessitates an effective classification system, in addition to a properly 
functioning, firm and fairly administered disciplinary system. Classification involves 
incapacitation in the sense that different levels of custody or security place varying 


limitations on liberty within the confines of a correctional institution. 


One author has described the ultimate goal of corrections in this fashion: . "The 
ultimate goals are to control immediate behavior, change long-term behavior patterns to 
be more conforming and, at the very least, to make inmates or clients no worse during 


their incarceration or supervision." ? 


102 Williamson, The Corrections Profession, 43. 
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As a former prison superintendent/warden and long-time correctional 
professional, this author sees the ultimate objective @ corrections as по different than 
that of the other components. The primary objective of each component of the criminal 
justice system should be to protect the public. Correction’s secondary goal -- to assist the 
offenders into successful reintegration into society -- has the ultimate objective of crime 


prevention. If achieved, this also protects the public. 


PERSPECTIVES FOR THE FUTURE 


The corrections practitioners’ communication with the public must be enhanced if 
the critical goal of increased public understanding of our field is to be accomplished. 
The strategies of proactivity, enhanced professionalism concerning correctional 
employees, research made more relevant for our purpose, and more effective 


partnerships will enable us to meet the purposes of corrections. 


Proactivity. We must switch from the reactive to the proactive approach in 
corrections. Since the early 1980's, this writer has emphasized the necessity of taking a 
proactive stance, rather than awaiting the impact of rapidly changing events. In the 


context of our limitations and constraints, corrections must seize the initiative in charting 


our course, thereby putting our profession in a position to capitalize on future conditions. 


Corrections practitioners have the necessary competence and expertise to take the 


leadership role in shaping our own destiny. We should be bold in our search for 
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solutions, realistic in our expectations and willing to accept some temporary setbacks. 
Someone said some years ago words that are still relevant today. In referring to 
America’s need for "bold and persistent experimentation," Franklin Delano Roosevelt 
said: "It is common sense to take a method and try it. If it fails, admit it frankly and try 
another. But above all, try something." We must not be so dejamad by the tremendous 
obstacles confronting us that we are afraid to try something. We must not allow the 


tremendous obstacles to overwhelm us. 


Increased problems and dwindling resources make imperative the correctional 
requirement to do more, to do it more efficiently. Appropriate responses to this 
dilemma include enhancing the effectiveness of correctional personnel and the formation 


of partnerships. 


Professionalism. We must develop and maintain a standard of excellence for 
correctional employees. This notion of professionalism means that we have certain skills, 
techniques, and standards to bring to our work. In order to enhance professionalism, 
each of us needs to be dedicated to the development of these skills, techniques and 
standards, and to enhance our accountability. Professionalism, including concern for the 


integrity of our profession, is crucial to our success as we face the obstacles in our path. 


Research plays a major role in our future. The corrections practitioner needs to 
know what programs work and for whom. For example, in the important area of 


intermediate punishments, a number of researchers noted deficiencies. Among such 
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researchers were Michael Tonry and Richard Will, who said in 1988: "there has as yet 
not emerged a rigorous scholarly tradition of research or evaluation concerning 
intermediate sanctions." James M. Bryne, commenting on intensive supervision programs 
in 1989, noted that "a good nationwide survey on the development and utilization of this 
strategy as an intermediate sanction has yet to be completed.” We do know that a 
number of studies are ongoing, and we are hearing cautiously optimistic news. Doris 
MacKenzie, an Associate Professor at Louisiana State University and Visiting Scientist at 
- the National Institute of Justice, is evaluating the effectiveness of "boot camps." She 
reports some evidence to date that these programs а be more effective than regular 
prison, but notes that their success may be contingent upon emphasis on rehabilitative 
activities during the confinement phase and on proper aftercare during the community 
supervision phase. These preliminary observations were informative, because early boot 
camp programs were totally or substantially devoid of both rehabilitative programs and 
follow up procedures subsequent to departure from the program. Many times 
corrections practitioners are not made aware of what research is ongoing. We have 
odin and equipment that practitioners say do not do what they are designed to do. 
Criminologists on occasion complain that their work is ignored by corrections 
practitioners. The corrections practitioner needs relevant research that will address our 


questions. 


This author discussed the importance of research in the achievement of 


correctional goals during an Opening Session Address for the 117th Congress of 
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Correction. It was recommended that the American Correctional Association (ACA) 
and its affiliates establish a vehicle that would promote greater corrections practitioner 
involvement in research and in the development of products and services designed for 
corrections use. Key features of the effort would include coordination between 
correctional agencies and partnership with both public research agencies and private 
enterprise. The entity would provide the opportunity for input concerning the 
correctional research agenda; accumulation, accessibility and dissemination of objective 
information; and development of a common language. The ACA has endorsed this 
concept. There has been much dialogue and some activity in furtherance of these and 
other goals. For example, the Association for Correctional Research and Information 
Management (ACRIM) and the ACA Research Council began special research seminars 
in January at the Winter Conference. This group of international researchers will 
continue discussions with correctional practitioners during sessions at the 121st Congress 
of Correction to be conducted during August in Minneapolis, Minnesota. Topics to be 
discussed include: prediction, career offender research and classification; evaluating the 
effectiveness of correctional programming; and establishing the correctional research 
agenda for the 1990’s. It is important that these discussions continue with input from 


corrections practitioners concerning the correctional research agenda for the 1990’s. 


Partnerships. This writer has advocated for several years the necessity of 
developing effective partnerships within the criminal justice system (as well as in other 


contexts). One of the most effective mechanisms that we can use to impact public policy 


63 


is the establishment of effective partnerships that stretch from those involved in a 
defendant’s arrest to parole and beyond. Without these partnerships, made effective as a 
result of coordination and communication, among the various components of the 
criminal justice system our efforts will remain fragmented, duplicative and nonproductive. 
For example, the many "crack downs" and efforts to "reclaim the streets" by mayors, 
police chiefs and other officials do not, as intended, increase public safety, if other 
serious offenders are released early for the purpose of providing beds for the newcomers 
(who are, in many cases, less serious offenders). Partnerships outside the criminal justice 
system are also critical. This writer has promoted effective partnerships between 
corrections and the media, elected officials, business leaders and organizations, our 
educational system from pre-school through university levels, the private sector, and 
others. This writer has advocated a more active role for corrections in the crime 
prevention arena by encouraging partnerships with the a communities in the 
country for the purpose of working with youth at risk in the areas of literacy, substance 
abuse and unemployment. Corrections practitioners will not positively impact public 
policy and affect the acquisition of needed resources without this proactive initiative of 


collaboration. 


Due to the overwhelming obstacles that we face in corrections, it is necessary for 
us to develop new strategies and reformulate old ones capable of leading us to our goals 
by a different route. Along with finding new ways to deal with old problems, it is 


necessary for us to formulate partnerships with non-traditional allies. One such example 
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is the current partnership that exists between corrections and the National Aeronautics 
and Space Administration. NASA has been involved with the transfer of its technology 
to various fields for over 25 years. In May 1989, the National Institute of Corrections 
(NIC) launched a project to study aerospace technology that could have a significant 
impact on —— Corrections practitioners’ input was collected concerning the 
most serious difficulties facing them. Most of the cited problems involved security, such 
as detection of contraband and drug use and perimeter security. If funding is available 
for the necessary research, NASA can assist in these and other areas. Non-intrusive 
body searches involving electromagnetic scanners that detect any contraband on or in the 
human body in a matter of seconds are possible. The presence of narcotics or explosives 
in any part of a facility can be detected with an air sampling system integrated into the 


ventilation system. There could exist a perimeter security system so sophisticated that it 


'can distinguish and automatically record the difference between a sedan and a station 


wagon can be constructed. In the program area, NASA has already developed artificial 
intelligence software and hardware that mimic an expert reading teacher in an adult 
literacy training program. These could be used in correctional institutions. Obviously, 
incredible benefits are possible through continued research efforts and partnership with 


this unlikely partner, the space agency. 


In 1985 while addressing the ACA, Rudolph Giuliani, then the United States 
Attorney for the Southern District of New York, made the accurate assessment that 


corrections' role in our society and in our government is crucial to a safe and orderly 
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society. However, corrections is not well understood nor appreciated to the deserved 
extent. This is due partially to our negligence in carrying out our responsibility to 
effectively communicate the importance of our mission and our contribution. Indeed, the 
establishment of realistic goals and effective communication to the public of what our 
purposes should be, and why, are among our critical tasks. It is noted that the 
Correctional Service of Canada, led by progressive Commissioner Ole Ingstrup, has made 
tremendous strides in the correctional area. Among the Canadian achievements are the 
development and promulgation of an excellent mission statement!% containing core 
values as well as a planning document of the Service for the 1990 - 93 period. These 
documents are discussed in a paper prepared for the next session by the Honorable 
Helge Rostad from the Supreme Court of Norway. We will gain further insight into 
their outstanding effort when we hear a paper presented later in the Conference on the 


Canadian perspective. 


In closing, Commissioner Ingstrup is believed to have spoken for the field of 
corrections when he said in the introduction to the mission statement for Canadian 
corrections that corrections has the responsibility to "contribute to the safeguarding of 
two of the most precious values of our society, public safety and human freedom" and 
that we have a special obligation to achieve this mission. During this conference, we will 
be seeking the most effective means of meeting this articulated responsibility. 

!? The Correctional Services of Canada, as part of the criminal justice system, contributes to the protection 
of society by actively encouraging and assisting offenders to become law-abiding citizens, while exercising 


reasonable, safe, secure and humane control. Mission of the Correctional Service of Canada, Correctional 
Service of Canada, August 1990. 
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THE CRIMINAL JUSTICE SYSTEM AND CORRECTIONS: THE DiTER-RELATIONSHIP 


OF PURPOSES 


by 
SHERIFF PRINCIPAL GORDON NICHOLSON QC 


Introduction | 

In preparing thie paper, which із among the first to be presented at this 
seminar, I have proceeded on the assumption that its perceived purpose is to assist 
in setting the scene for the discussions which are to follow during the course of 
the week, 1 therefore see my task as being to attempt to answer two broad and 
general questions. First, what is the purpose of a criminal juetice system? And, 
second, within that context what is the purpose of a corrections system? 


In seeking to answer those questions I should make it clear, first, that what 
follows represents views which are strictly non-academic but rather are the fruits 
of having worked within a particular criminal justice system for more than thirty 
years. Second, I should make it clear that my views, and much of what I have to 
say in this paper, are largely informed by a knowledge of the system in Scotland. 
While I have some knowledge of criminal justice systems in other countries, that 
knowledge is inevitably incomplete, and consequently anything that I may have to 
say about developments in other jurisdictions i$ open to correction by others who 


are better informed. 


Some preliminary thoughts 

There can be little doubt that the holding of this seminar on corrections is a 
reflection of the debates which are presently going on in many parte of the world 
on iasuas affecting criminal justice and corrections. In many countries there are 
currently considerable discussions on, for example, sentencing policy and practica, 
the objectives of prison systems, and the place of parole and other forms of early 
release from custody. It may be as well, however, to remind ourselves that such 
discussions are not new, and that some of the things that are being said to-day 


have also been said - though not perhaps acted on -in the past. Let me offer a few 
quotations, 
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"The mood and temper of the public with regard to the treatment of 
criminals is one of the most unfailing tests of the civilisation of any 
country." 


"The exercise of any material influence over the length of the sentences 
of criminals is not a function suitable to executive officers intrusted 
with their custody." 


"Thousands are annually committed to prison in default of payment of a 
fine for comparatively trivial offences, and thus for the first time make 
their way automatically into prison." 


"It is obvious that the expenses of а probation officer would soon be met 
if he succeeded in keeping a reasonable number of persons out of prison." 


Most, if not all, of the foregoing comments could probably have been made 
within the last few years, but in fact they are sli considerably older than that. 
The first quotation comes from a speech made by Winston Churchill when he was 
British Home Secretary in 1920. The second quotation, echoing as it бова present 
day doubts about the fairness and appropriateness of parole systems, in fact comes 
from the annual report for 1862 of the Managers of the General Prison at Perth in 
Scotland. The last two quotations are taken from the annual reports of the Prison 
Commissioners for Scotland in 1914 and 1922 respectively. 


One possible explanation for the familiarity with which we greet the foregoing 
comments to-day may simply be that many of the problams of criminal justice systems 
and of prison systeme have been with us for a very long time but have never been 
properly addressed far less solved. On that analysis the current surge of interest 
in such probleme around the world may be thought to provide a new opportunity to 
produce final solutions which will remove all such problems for the future. 
Another, and probably more realistic, explanation is that some criminal justice 
problems are likely to be present at all times, and therefore incapable of 
permanent solution. The most that can reasonably be hoped for is to find solutions 
which will be acceptable. during a particular period in history, but without 
pretending that there can be such things as solutions which are absolute and 





. 





ever-lasting. Personally, I tend to favour the latter, more pragmatic, explanation 
of the fact that some of tha issues which are to be discussed at this seminar have 
been around for a long time. However, for various reasons, some of which will 
emerge in this paper, I believe that the time is ripe for a reeappraisal of those 
Хазиев, I simply say that we should not delude ourselves by imagining that we can 


find answers which will still be bound to command respect in another hundred years 
time. | 


A criminal justice system 


Before considering the purpose which a criminal justice system is designed to 
serve, it may be as well to pause for a moment in order to consider what we 
actually mean by the term “criminal justice system". It is a term which is 
frequently used but rarely defined; and it may mean different things to different 
people. Indeed, as will be seen shortly, there may be some reason to wonder 
whether any country in fact has such a thing as a criminal justice system in the 
sense of a structured and syatematised grouping of individuals and agencies who are 
all working towards a predetermined and agreed set of objectives. Certainly I 
doubt whether such a thing exista in Great Britain. First, however, let us 
consider what may be comprehended within a criminal justice system on the basis of 
using that term to denote all those who may, in one way or another, be involved in 
the prevention, detection, prosecution and punishment of crime. The list is 
surprisingly large, and I do not promise that what follows is even exhaustive - 


The general public: they are involved in reporting crimes, in neighbourhood 
watch schemes and in volunteer bodies such as victim support schemes; they 
may serve as witnesses or as members of juries; and they may be members of 
bodies such as prison visiting committees or parole boards. 


Architects and town planners: although Oscar Newman's theories of ‘defensible 
space’ are seldom referred to nowadays, architects and planners still have a 
role to play in creating safer buildings and environments. 





. 
— — ~ - = - ap - —- =, 74 
. ы). ` yœ - =. ~ = - . - — 4 I -—— —À — — L— = 
— -— k= , æ “ bL G - + - $ = » 
А t t - 4. - — — — — A 4 == А 


Education services: іп schools and in the community they have a role to play 
in teaching good citizenship and the theory and practice of crime prevention. 


Police: their place in the system is obvious. 

Lawyers: both prosecution and defence. 

Judges: from the lowest courte to the highest, 

Court staff. 

Social workers and probation staffs to advise the courts, ta supervise 
non-custodial disposals, and to participate in social work activities in penal 


establishments. 


Doctors, psychiatrists and psychologists: to advise the courts, and to carry 
into effect some of the sentences of the courts. 


Hospital staff, especially in psychiatric hospitals. 

Prison staff, including prison administrators. 

Organisations which provide alternative community based disposals. 

Academics, and research workers. 

Government ministers and officials, 

Members of the lagislature which makes the law. 

Given the scale and diversity of all the individuals and agencies involved it 
seems unlikely that any country could claim to have brought them all together 
` within a single system. As I have said, that is not the case in Great Britain, and 


certainly not the case in Scotland. In that country we have police forces who are 
responsible not to central government but to a variety of local government 





authorities. We have a public prosecution service which is responsible to one 
government Minister while another Minister hae responsibility for the courts and 
for prison and probation services, Health services have an uneasy split between 
central and local control. Defence lawyers are all private contractors. And 
voluntary services are independent in theory though in practice they may be 
dependent on local or central government (or both) for financial support. Matters 
may be different in countries which have a single Ministry or Department of 
Justice, but I venture to doubt if even they could claim to have a single, 
comprehensive, criminal justice system, 


A further complicating factor, at least in Great Britain, is that, even to the 
extent that there is some kind of system to deal with criminal justice matters, the 
direction of that system can be changed from time to time by changes of government 
and by changes in policy even within the lifetime of a single government. At the 
most basic level of financial provision changes in government policy can gradually 
alter the approach and the attitudes of many involved within the criminal justice 
system - and not always in the way that wae intended. For example, there are many 
who believe that a new prison building programme, designed to replace old and 
unsuitable accommodation, will simply encourage judges to fill the new prisons as 
well as the old ones. 


In view of the disparate and unstructured nature of so-called criminal justice. 
systems it is not really surprising that none, at least that I know of, have 
ventured to formulate a single comprehensive statement of purpose. In fact, the 
perceived purpose of such a system probably varies according to the particular 
perspective of the person who is looking at it. I suppose that the man in the 
street might say that the purpose of a criminal justice system is to prevent crime, 
to make the world a safe place for him and his family to live in, and to punish 
those who break the law, By contrast, those working within the system, with the 


cynicism which comes of long exposure to criminal behaviour, would probably dismiss 


the first two of the man in the street's purposes as unattainable, and would say 
that the third purpose as stated by him is only partly true. 
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For those within the system there might be a measure of agreement that the 
following are the main purposes which a criminal justice system ought to serve - 


1 to ensure so far as possible that the commission of anti-social 
behaviour is as difficult ag it can be (by creating appropriate laws, by 
instituting sensible planning and security measures, by effective 
deterrent policing, etc.). 


2 to ensure that the detection of crime and the apprehension of suspected 
criminals are as effective as possible. 


3 to ensure во far as possible that suspected criminals are brought to 
trial with a minimum of delay, and in a manner which is fair and just, 
and which preserves a dus and reasonable balance between the rights of 
the accused and the wider public interest. 


4 where suspected criminals are convicted, to ensure that they are 
thereafter dealt with in в manner which is appropriate having regard to 
the gravity of the crime which they have committed and to their 
individual culpability. 


It is, of course, in relation to the fourth of the foregoing purposes that the 
purposes of the criminal justice system impinge directly on a corrections system, 
and it is therefore as well to consider that purpose in rather more detail. Before 
doing so, 1 should perhaps say that, to British ears, the term "corrections" 
strikes a slightly odd, and possibly archaic, note. To those of us from across the 
Atlantic it seems to Carry traces of 19th century penology which sprang in part 
from the belief that, by the imposition of hard work and Christian values, those 
committed to prison would see the error of thair ways and would emerge from their 
period of incarceration ag new men. It was such beliefs which, in 1895, inspired 
the Gladstone Committee in England to state that "prison treatment should have as 
its primary and concurrent objecta, deterrence and reformation'. At the very least 
"corrections" is a term which appears to perpetuate tha rather paternalistic belief 
in prisons aa places of rehabilitation which informed much penal thinking for a 
large part of the present century. For those reasons I prefer in this paper simply 
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to refer to prisons and imprisonment rather than to corrections. I should add, 
however, that I make the foregoing comments in no spirit of criticism. I come from 
a jurisdiction which stili uses Latin to describe many of its legal concepts, and 
it would therefore ill become me to be critical of a system simply because it uses 
terminology which appears strange to my ears. 


The relationship between the purposes of a criminal justice system and the purposes 
of a prison system | | 

Because people have different views about the purposes of a criminal justice 
system, depending on their own particular perspective, it follows that there will 
also be different views about what ought to be the purposes of a particular part of 
that system, and about how those should relate to the purposes of other parts of 
the system. Potentially, such differences may be especially apparent when one 
considers the interface between the judicial/sentencing part of the system and the 
prison system. I will seek to suggest, however, that any such differences of view 
spring in part from a failure to appreciate that a sentencing system and a prison 
system in fact have, to a large extent, purposes which are not merely different but 
are quite properly different. In tha rasult thelr purposes ought to be 
complementary rather than antagonistic to each other. 


Personally, 7 have little doubt that current concerns with purposes and 
objectives have their origine in that period during this century when the "medical 
model" of criminality, and belief in rehabilitation, held sway. At the risk of 
Over-generalisation, that was a period when it was believed by many, including many 
judges and prison administrators, that criminality was something which could be 
cured by a sufficiently long exposure to the beneficial effects of a rehabilitative 
prison regime. Thus, in that period, we had many indeterminate sentences in 
countries like the United States, and in Great Britain we had the largely 
indeterminate borstal sentence aimed at curing young offenders before they became 
too set in their ways. Belief in this approach was quite widespread and, even 
within the span of my own professional life, I can recall an English Lord 
Chancellor exhorting English magistrates not to pass short sentences of 
imprisonment because they would not allow the rehabilitation processes long enough 
to perform their function. 
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In such a climate of opinion there was little anxiety about purposes, or aims 
and objectives. Judges and prisons were working together towards a single 
objective with the judges being the catalyst to set that objective in motion and 
the prisons being the means of giving it effect. Ultimately, of course, as we all 
know, the bubble finally burst. Research into recidivism showed conclusively that 
imprisonment was no more effective than any other sentence at preventing 
reoffending; crime rates began to increase; more and more offenders were sent to 
prison, and as a result prisons became even less effective in promoting programmes 
which might have some effect on an offender's attitude to society; and 
increasingly many people began to question the inherent justice of sending people 
to prison for lengthy periods simply because that might make them change their ways 
in the future.  — 


The result of all of this was, for many countries, a period of great 
uncertainty which in some instances still exists to a greater or a lesser extent. 
Judges could still justify long prison sentences in the relatively few cases where 
that was necessary in the interests of public protection, but what was to be the 
justification for imprisonment in other cases, and how, and on what considerations, 
was the appropriste length of a prison sentence to be determined? In some 
countries principles of just deserts and proportionality gradually came to fill the 
gap, but in others uncertainty persisted. In some countries, including my own, 
some judges grasped at the attractive, but usually false, objective of deterrence, 
and began to impose ever longer sentences of imprisonment on the theory that, if a 
short sentence had failed to stop an offender’s criminal behaviour, a longer 
sentence might be more effective the next time. 


The problems were no less in the prisons. With the demise of rehabilitative 
theories prison administrators and staff faced a period of great uncertainty. Some 
people argued that prisons should abandon highflown purposes and should simply 
settle for being places where those committed by the courts would be kept for the 
required period of time in secure but humane confinement. Others, however, argued 
that such an approach would be both sterile and degrading, and that prisons should 
at least attempt to do something positive and constructive even if they could not 
hope to carry out an effective programne of rehabilitation. Such theoretical 
uncertainties were exacerbated, at least in Great Britain, by the fact that many 
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prisons were very old and structurally unsuitable, by the fact that many of them 
were grossly overcrowded, and by the fact of many incidents of serious rioting and 
unrest. Sadly, it cannot be said with any certainty that such incidents of unrest 
are now a thing of the past in Great Britain. As a result of those, and other, 
factors, British prisons have for many years had very high prison populations. 
Proportionately, prison: populations in Great Britain are about the same as in 
Canada and, although they are considerably lower than in the United States, they 
&re among the highest in Western Europe. 


Some European countries, such as Denmark and the Netherlands, have sought to 
avoid many of those practical problems by adopting a policy of imposing short 
prison sentences, by adopting more liberal regimes both within the prisons and in 
terms of criminal justice policy generally, and by putting offenders sentenced to 
imprisonment on waiting lists so as to avoid overcrowding. But such policies have 
their own disadvantages, If crime rates grow, the general public begin to demand 
stiffer sentences. More liberal regimes within the criminal justice system 
generally can make a particular country appear a safe haven for criminals, 
especially in a European context where distances are short and where many countries 
have land borders with each other. That may oblige the country in question to 
raise its sentencing tariff for certain offences, as has happened in recent years 
in the Netherlands in respect of drug trafficking. That, in turn, can have a 
knock-on effect on the tariff for other offences. And waiting lists to serve 
prison sentences can be perceived as unjust particularly if no credit dis 
subsequently given for good behaviour, or for changes in circumstances during the 
waiting period. 

Gradually, it seems to me, the uncertainties which I have been describing are 
beginning to disappear. There are certainly’ signs of that happening in my own 
country, and in my judgment the most fundamental change which is taking place there 
is that judges on the one hand, - and prison officials on the other, are coming to 
accept that the aims and objectives of sentencers and prisona need not he 
identical. Although theories of just deserts and proportionality ara still not 
explicitly formulated in Scotland, it seems to be coming to be accepted that it is 
both intellectually and socially acceptable for judges to have as one of their 
sentencing. objectives to punish offenders by subjecting them to an appropriate 





period of deprivation of liberty. Upon that view they need not look beyond that 
objective, and what happens to the offendera during their period of imprisonment is 
not their concern but that of the prison service. If the prison service can do 
something constructive with those in their care, so much the better, but what goes 
on in the prisons is no longer something which judges have to take into account 
when formulating their own aime and objectives. 


This ín turn has, I believe, freed prison administrators from the need to try 
to tailor their regimes to suit the objectives of the judges, except at the most 
basic level of ansuring secure detention. And, it has enabled them in recent years 
to devise thoughtful and constructive statements of policy which are already 
gaining wide support. I know that Peter McKinlay, the Director of the Scottish 
Prison Service, will be saying more about this in his own paper, but I should just 
like to outline briefly what has happened in Scotland in recent times. 


Recent developments in Scotland 

For a variety of reasons prison administrators in Scotland began, іп the 
19808, to address the theory and purpose of imprisonment with renewed vigour in 
Order to find an acceptable replacement for the, by then, discredited theory of 
rehabilitation. This resulted, in October 1985, in a formal statement of the Task 
of the Scottish Prison Service. It is in the following terme:- 


1 to keep in custody, untried or unsentenced prisoners, and to ensure that 
they are available to be presented to court for trial or sentence; 


2 to keep in custody, with such degree of security as is appropriate, 
having regard to the nature of the individual prisoner and his offence, 
sentenced prisoners for the duration of their sentence or for such 
shorter time as the Secretary of State may determine in cases where he 
has discretion; 


3 to provide for prisoners as full a life as is consistent with the facts 
of custody, in particular making available the physical necessities of 
life; care for physical and mental health; advice and help with 
personal problems; work, education, skill training, physical exercise 
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and recreation; and opportunity to practise their religion; 


& to promote and preserve the self-respect of prisoners; 

5 to enable prisoners to retain links with family and community; and 

6 to encourage them to respond and contribute positively to society on 
discharge. 


As can be seen, that statement contains many elements which are also to be 
found in, for example, the Mission Statement of the Corrections Service in Canada 
and in the proposals contained in the Diractions for Reform document which was 
issued by the Solicitor General of Canada in summer 1990. In Scotland discussions 
and planning continued after 1985 with attention focussing on the need to treat 
imprisoned offenders as responsible people and to provide them, while in prison, 
with opportunities which may assist them to lead law-abiding and useful lives after 
release. This approach is now enshrined in a Mission Statement which has recently 
been adopted by the Scottish Prison Service. That Statement is in the following 


terms - 


The Mission of the Scottish Prison Sarvice is to keep in custody those 
committed by the courts, to maintain good order in esch prison, to look after 
inmates with humanity, and to provide them with all possible opportunities to 
help them to lead law-abiding and useful lives after release. | 


Personally, I welcome all of those developments both for their own sakes and 
also because, as I have already said, they enable courts and judges to examine and 
to pursue their own sentencing objectives without feeling that they must somehow be 
tailored to the objectives of the prison service. In this sense their respective | 
objectives can be different but complementary to each other. 


There remain, of course, many other problems. In pursuing any policy within 
the prison service it will always be necessary to keep in mind the various 
constraints which are imposed by human rights conventions and legislation ranging 
from the standard minimum rules which were first proposed by the International 


Penitentiary Commission at Berne in 1926 to the European Convention on Human Rights 
and the Canadian Charter of Rights and Freedoms. It will be necessary to continue 
efforts to find an acceptable balance betveen the numbers of offenders who are 
given custodial sentences and the numbers who are dealt with by community-based 
disposals. It will be necessary to continua to address the problem which exists in 
some countries of over-large numbers of mentally iil offenders being sent to prison 
simply because psychiatric hospitals are unwilling to find places for them. It 
will also be necessary to keep under review the conflict which can exist between 
the determinacy of sentences pronounced by the courts and the subsequent uncertain 
indeterminacy which can be introduced into such sentences by the operation of 
parole and other early release procedures. These, and other, factors can all 
influence the desired purposes of a corrections system, and I asm happy to see that 
some of them are to be addressed in the course of thís seminar. 


EDINBURGH 
April 1991 
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PAPER BY MR PETER McKINLAY 
THE PURPOSE OF CORRECTIONS AND PRINCIPLE STRATEGIES 


INTERNATIONAL SYMPOSIUM ON THR FUTURE OF CORRECTIONS, 
OTTAWA, CANADA, 10-14 JUNE 1991 | 


Introduction 


In addressing this issue, I shall do so from my particular perspective as 
the Director of the Prison Service in Scotland. In Scotland, we have 
been giving some thought, over the pest 3 years, to developing our 
strategies for the Scottish Prison Service. In the course of undertaking 
that work, we have found that our perspective on the long-standing 
question "What Are Prisons For?" has changed quite significantly. I 
should lika to explain to you some of the process we have been through 
and also how our adoption of a strategic management approach has helped 
us to articulate a new vision of the future of the Scottish Prison Service, 





But first, I would like to share with you my personal impression of 
working in a prison system. It is quite unlike any other job I have had 
in the public service. The extent to which it is steeped in its own 
history and still carries on many of its early practices and principles; the 
extent to which it attracts political, public and media attention; the 
extant to which it reflects the aspirations and concerns of its particular 
society and era; the extent to which it contains and susteins great 
tensions, as well as a full range of human emotion; the extent to which it 
raises issues of the balance between the less and the more able members 
of society, between the kept and the keeper, are difficult to appreciate 
until you experience them directly. 


Before I begin to discuss our future strategies for the Scottish Prison 
Service, it may be helpful if I say something about the development of 
the prison system in Scotland and the ways in which past generations 
have perceived the purpose of prison. Certainly, in laying our plans for 
the future, we have beon very conscious of the way in which past 
perceptions of the purpose of prison had contributed to the system which 
we have inherited in Scotland and which we are now seeking to take 


forward. 


The Exploration of the Social Purpose of Prisons 


Unti] the 18th Century English prison reformer, John Howard began his 
programme of reform, such jails as existed in Scotland and England were 
small, disorganised, corruptly run, filthy and inhumane. Their purpose 
was also undeveloped, They were rarely used for anything other than 
remand awaiting trial or sentence, or for civil cases where debt required 
to be paid. Until the late 18th Century then the purposes of a prison 


appeared to be: 
1. to serve the local community; 
2, to keep people, as required by the courts, in secure custody. 


At present, there js a growing tendency for many people to advocate a 
"return to basics". This is most frequently expressed in the view that 
the basic purpose of prison is the secure custody of those sent by the 
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Courts. But we should be wary of adopting an overly simple approach to 
the purpose of prison, This simplistic view of prisons led to them being 
neglected and unstructured places, not worthy of any investment or 
organisation by society. Whilet the purpose of prisons being limited to 
the secure custody of those sent to them by the Courts has its 
attractions, I fear that it will not suffice for those of us who believe that 
prigons are as much a part of the social environment as schools, hospitals 
or churches and those sent to them are not exiled from society but remain 
pam of it. Every society gets the prison service it deserves and is 
prepared to invest in. 


John Howard began to argue that prisons offered an opportunity for 
inmates to learn purposeful work and to consider their Hves through 
religious contemplation. Howard built around 50 prisons to his own 
model, By exploring the potential of the prison as a location for 
improving the workforce and the general spiritual understanding of 
offenders, he designed it differently and increased its attraction to 
others. Indeed as other commentators have noted, good or improved 
ee has often appeared to lead to more of it, and more interest 
n it. 


In England and Wales in the early 19th Century, there was a move 
towards a major attempt at social engineering. This arose out of the 
optimism and confidence that the new methods of the Industrial Revolution 
could be applied to politics and society also. The philosophical 
background to the change was of course Utilitarian philosophy. This was 
founded on the concept that, where there was a certainty about the 
outcome of events, any rational person would avoid the consequences of 
nm actions and seek to behave in ways more likely to guarantee 
pleasure. 


This period produced one of the most coherent criminal justice strategies 
that we have ever had in Britain. For Utilitarlan policies to work there 
had to be 4 certainties: - 


1. The certainty of an offence - hence the development of the 
legal code. 


2; He certainty of detection - hence the formation of a police 
orce. 


3. The certainty of conviction - hence the reform of court 
procedures. | 


4. The certainty of punishment ° hence the building of 11,000 
prison cells in England and Wales. 


The first major investment by a British Government in prisons was, thus, 
linked inextricably to a criminal justice strategy which was philosophically 
and intellectually cohesive and which depended on the close working of 
the Courts, police and prison systems. It is tempting to conclude that 
when a coherent social policy or purpose js applied to prisons, then 
investment, structure and organisation are more likely to emerge. 


During this period the Scottish prison system developed in paralle] ways 
to England and Wales, but without the same impetus towards Utilitarian 
philosophy. The best example of prison reform was more in keeping with 
the traditions of Howard. Most notably William Brebner, in the early 19th 








Century, developed the "Glasgow Bridewell" as a very positive place - so 
much so that over 40 inmates were there voluntarily at one stage! 


lt is possible to get carried away and feel that Scotland was therefore 
developing its prison system independently. This was not the case and 
the proof of this lies in the fact that it wag run from England for a 
period and subject to their Inspectors. The history of the Scoitish 
Prison Service is different from the rest of the United Kingdom in some of 
its philosophical origins, but inevitably its practices have been heavily 
influenced by policies and events in England and Wales. 


Thus in the mid-19th Century, the Scottish prison system was influenced 
by the policy of Utilitarianism and discipline being developed in England 
and Wales, with the prison being viewed as an instrument to break the 
will of the "criminal classes" and to instil discipline in society. 


The next significant development in the use of prisons in Scotland was 
the concept of adding to the period of custody as punishment, a period of 
custody for the protection of the public. It would perhaps be a little 
naive to suggest that this waa the first time this use had been mado of 
lar but it was the first time this purpose had been enshrined in 
statute, 


By the turn of the present century, prison was increasingly being seen 
as the place where offenders, now seen as deviants, could be tested, 
diagnosed, classified, allocated, treated and discharged at the point of 
optimum sociability. The prison was to become an instrument for 
rehabilitation and the treatment of offenders. The interesting feature of 
this new view is that over time the Courts were also to become part of 
this process, in so far as the judges were expected to dispose of cases as 
if they were handing out treatments and were to do so on the strength of 
court reports, Indeed, by 1980, & Report by the Scottish Advisory 
Council on the Treatment of Offenders stated that: 


"...the Social Inquiry Report i$ to the Sheriff as the X-ray Plate ig 
to the surgeon." 


Notwithstanding the rhetoric of treatment, however, the treatment model 
was never really tested. Whilst the prison system has taken on its share 
of psychiatrists, psychologists and social workers, and developed much 
that seemed like a treatment approach, a thorough going use of the 
prison as an instrument for treatment was never attempted. Quite apart 
from the ideological problems over whether man knows enough about his 
fellow men, there is the practical problem of every prisoner being an 
individual person and the treatments could be as varied as the prisoners 
being treated. It was also a step of extreme optimism to expect that the 
prisoner culture, the staff culture and all the essential elements of a. 
control system could ever offer an appropriate setting for a treatment 


approach, 


Perhaps the most encouraging use of the prison in Scotland in this 
century has been its provision of opportunities for training. From the 
beginnings of the Borstal System in 1911, the notion of training has been 
a positive force in the Scottish Service. Іл the beginning, offenders 
were seen as being in need of exposure to the power of a good education, 
good public school values and healthy recreational pursuits; this resulted 
in many good schemes and practices entering the system, It has, 
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however, been impossible to separate training from the treatment model, 
and I believe that it has suffered considerably from that association. 


That is a very sketchy review of the Scottish experience, but my 
intention is to demonstrate how different understandings of the purpose 
of prisons have affected the nature of prisons. In Scotland, we have 
inherited an organisation in which the aspirations of different generations 
for social change have led to different ideas and practices being tried out 
and incorporated into the prison. Does this help us to an understanding 
of the purpose of prison? The most telling statement we can make is that 
these are the purposes to which prison has been put; all have failed to a 
greater or lesser degree; but it follows that al] have been successful to a 
greater or lesser degree. The history of the exploration of the purpose 
of prison has therefore been a necessary journey, which has given us the 
complex institution that a prison is today. 


Scottish Prison Service - Develop ments since the Second World War 


After the Second World War, the Scottish Prison Service, in keeping with 
the Service in England and Wales, enjoyed a period of intense activity. 
There was general acceptance of the notion that the purpose of prisons, 
centred round the ethos of "treatment and training". Those were days of 
optimism and growth, when prison staff and administrators believed that 
they had a clear understanding of the system and when a large number of 
new schemes and ideas were being tried out in prisons and borstals. In. 
the United Kingdom generally, it was also a period of growth and 
optimism. The late 40's and early 50's saw the introduction and 
development of many state institutions in Britain to provide for and 
enhance the welfare of its citizens, eg the Natiorial Health Service; new 
Education and Local Government Acts and nationalisation of industries 
such as Coal, Steel and Power. 


Over the same period, however, there were a number of major research 
programmes which began to cast doubt on the effectiveness of prison 
based treatment programmes. Ву the late 1860s, confidence іп the 
rhetoric of "treatment and training" was beginning to wane. By 1969, a 
Report from the Scottish Home and Health Department - the Department 
which administers the prison system = advocated the ending of the borstal 
sentence and the introduction of a generic sentence. Significantly, the 
Report argued in favour of removing from sheriffs and judges the task of 
deciding, at the time of sentence, the most appropriate course of 
treatment. The Report further stated that treatment-based sentencing 
carried within it inherent injustice; it was also unjust that the 
indeterminate nature of the sentences meant that offenders and trainees 
were released at different stages, even if they had committed the same 


crimes. 


As early as 1069 therefore, the issue of "justice" and the problems 
related to the ethos of "treatment and treining" had already surfaced in 
an official report in Scotland. 


Both in Scotland and in England and Wales, the 19708 were marked by a 
series of industrial disputes with the prison officers' staff associations 
and by rooftop protests by prisoners demanding their rights. In 1979, 
the Government of the day ordered an inquiry into the prison systems in 
all parts of the British Isles. The May Committee, which included 
amongst its members our esteemed colleague here at this Symposium, 
Sheriff Gordon Nicholson, highlighted the lack of direction and purpose in 
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the system and criticised Governors, administrators and senior managers 
for the absence of creativity, dynamism and leadership. The criticism 
was not unwarranted, but in hindsight it is clear to see that this was a 
period when penal administrators were beleaguered. 


The May Committee itself had difficulty in identifying an alternative to the 
"treatment and training" model. On the one hand, the Committee 
recognised the requirements of physical security; but on the other hand, 
they suggested that prisons must be hopeful and purposeful communities 
"and not be allowed to degenerate inio mere uncaring Institutions dulled 
by their own unimaginative and unenterprising routines". The alternative 
advanced by the May Committee was the notion of "positive custody". 
Their proposed solution was an acknowledged compromise, reflecting the 
Committee's view that no available "philosophy" provided an adequate 
basis for a new statement of the purpose of imprisonment, 


The May Committee's work was helpful, in that it began to raise the 
status of the basic function of prison - custody. The word "positive" 
allowed Governors and administrators to think around the issues of how 

best to introduce hope and purpose into the prison. But it did not of 
itself lead to any new impetus. 


The early 18808 saw the Scottish Prison Service devote considerable effort 
to taking forward the recommendations of the May Committee. But at the 
same time the prison system was being driven by pressures from a 
number of other sources, in particular the pressure towards greater 
accountability. 


The issue of accountability had, of course, been raised in the legal 
context through the notion of the need for a "just prison administration", 
or as it has heen put, "the justice of administration as well as the 
administration of justice", The Scottish Prison Service attempted to: 
respond to these "justice" issues by granting prisoners improved rights 
in the area of communication and by starting to open up other processes 
within the system. 


To this legal accountability placed on administrators and. Governors, was 
added at the same time the increased accountability demanded by the 
Government for the better management of public services. This was a 
very significant trend for the British public service in the 1980s. The 
introduction of the "Financial Management Initiative” and other initiatives 
related to efficiency and effectiveness in the Civil Service, sent out a 
message that the Government was not, for the present at least, 80 intent 
upon issues of purpose in the public services, as with issues of 
accountability and management. 


To sum up, by the late 1980s, the queation for us in the Scottish Prison 
Service had changed from, "What Are Prisons For?" (over which we had 
been worrying for 2 centuries), to the question of "Whatever Prisons are 
for (and the chances are they are for all the purposes already ascribed 
to them) How Are they Run?", We concluded that, by and large, we had 
a clear idea of the range of purposes for which different groupe in 
society considered prisons existed. The real problem was to define more 
precisely what these varying demands being made on us were and simply 
to get better at meeting those we considered legitimate. We began to see 
ourselves as a service sector organisation with a wide range of customers 
whose needs we had to get better at serving. We needed to be better 


managed. 
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Developments in the Soottish Prison Service since 1988 


Since 1988, I and my senior colleagues jn the Scottish Prison Service have 
devoted considerable resources to developing a strategy for our Service, 
and have sought to begin to manage the Service strategically. Those 
changes were not unrelated to the fact that between 1986 and 1988, the 
Scottish Prison Service experienced an unprecedented series of incidents, 
protests, hostage taking and serious destruction of the prison estate by 
prisoners. These events led us to review fundamentally the way our 
Service was organised and delivered. 


Our first thoughts (reflected in a policy document, "Custody and Care" 
which we published in 1988) were largely a response to the debate over 
the demise of the treatment and training ethos, the rise of the justice 
issues, and a return to the primary function of the prison as a place of 
secure custody. We took the line that, while the primary task of the 
prison was the secure custody of those sent to it, the secondary 
objectives in relation to the need for good order and the provision of 
opportunities should also be given prominence. On the strength of this, 
an "agenda for change" was set out in the document, The document also 
sought to pursue the two issues of accountability. Initially we 
approached the issues of managerial accountability in a rather legalistic 
way proposing the notion of contracts between Governors and the central 
administration. But we have concluded this was the wrong approach. 


As we developed our plans, it emerged that we had not yet satisfactorily 
articulated a "view of the prisoner" within the new framework. In the 
past, exploration of the purpose of the prison waa inextricably linked to 
a prevailing view of the criminal. In the 19th Century the prisoner was 
seen as indolent and of a "criminal class"; for the major part of the 20th 
Century ha or she was seen as a socia] deviant who could be cured or 
trained. We have now come to realise that we did not have a “view of the 
prisoner" upon which we could develop a framework within which he or 
she could function most satisfactorily. ` 
Any new response to the prisoner had to bring together the claim of the 
prisoner that he or she should be given his or her rights; somehow this 
had to be linked to his or her obligations; and had to take account of 
thrust in politics and society, to assert the responsibility of the 
individual within a fres market society. Тһе prisoner, іп being 
sentenced, is having his citizenship endorsed by the Courts. That is why 
he is being punished and therefore he is entitled to carry with him into 
the prison all the rights which are not necessarily cancelled by the act of 
imprisonment. Since sentencing is also a re-enforcing of the relationship 
between rights and responsibilities, we came to believe that we too should 
consider the prisoner, not as an irresponsible client, but as a citizen who 
is responsible for his or her role in society. This led us to our current 
view of the prisoner as a responsible person who should be presented 
with a range of opportunities to allow him or her to use the time in 
prison reaponsibly. 


This new view of the prisoner was set out in the document which we 
published in May of last year, "Opportunity and Responsibility". The 
document aleo set out an agenda for change, appropriate to our new view 
of the prisoner. The other 2 key issues we addressed in the document 
were "normalisation" (the provision of an improved threshold quality of 
life for prisoners) and "minimum use of security!" (which will in itself 
allow increased opportunities). 
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I should like at this point to express my pleasure at the presence of 
Professor Norval Morris at thia Symposium. His book on "The Future of 
the Prison System" was a major influence on our thinking; he gave us the 
words to describe how the prison could be the locus of purpose, without 
in itself being "purpose laden"; and his explanation of the contradiction 
in the concept of the “coerced cure" and his introduction of the notion of 
the prison as a locus of "opportunity" for prisoners, were extremely 


helpful to us. 


Conclusion: Prisons as Organisations to be Managed 


As we take forward our strategic planning process, using the systems 
and models developed in the private sector, perhaps our most surprising 
discovery has been the extent to which changing the basic question from 
"What Are Prisons For?" to "How Should Prisons be Run?" has unleashed 
а new understanding of how to make prisons places of purpose, vision 
and hope. И would appear then that understanding purpose does not 
come from contemplating your own navel, but rather from considering 
your organisation in relation to its environment. 


In keeping with many other organisations, we now view our organisation 
as an organic system which interacts with its environment and is in turn 
impacted upon by it. We have also come to understand that we are a 
public service, with the stress being on service. In other words, we 
have customers and therefore we need to have a customer orlentation, a 
service culture and some principles and standards of service delivery. 
Al of these issues came out of our strategic planning process. 


We have also come to understand that each of our prisons ів a product. 
We are in the process of shifting our emphasis from centralised policy 
making and from administrative contro] of the prison system by process 
and prescription, to a new emphasis on delegation of real power and 
accountability and decentralisation for service delivery. This new way of 
looking at the prison will require major cnanges in our existing structure, 
and our proposals for organisational change are set out in a Report 
"Organising for Excellence", about which we have consulted widely. 
When Ministers announce their decisions on the Report (which will be 
goon) we shal] embark on a programme of extensive and extended 
communication with our staff - and indeed our prisoners, We are in the 
"people" business and there is no business more frustrating and, when 
you get it right, more rewarding. Our strategies and our vision will 
come to nothing if we fail to persuade everyone in the Service to believe 
in them = іл their hearts and in their heads, 


In Scotland, we are only at the very start of that process of changing 
the prison culture. It will take a long time. But, without being 
idealistic or overly confident, 1 believe there is an enormous potential in 
our staff and Governors at every level to make things better - and 
indeed in many of our prisoners also, All they need is the opportunity 
to develop their individual talents to the full. I regret that we may have 
failed in the past to invest in them as we should have. We shall not 


repeat this mistake. 
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Correctional Service of Canada Remarks 
"Purpose of Corrections and Principal Strategies" 
J. Michael Quinlan, Director 


Federal Bureau of Prisons 
Purpose of Corrections 


The cross-cultural sharing of ideas regarding the purpose of corrections and principal 
strategies for correctional treatment of criminal offenders offers a great deal of potential for 
contribution to the further development of our correctional systems. This is particularly true 
in the case of Canadian and American corrections, since both the purpose and the principal 


Strategies of our systems have a great deal in common. 


Both the Correctional Service of Canada and the Federal Bureau of Prisons seek to 
protect society through the operation of safe, humane institutions. They also seek to provide 
offenders with opportunities for personal change, and to assist them in obtaining the skills and 


attitudes that will enable them to function lawfully upon return to society. 


We each share the challenge of conveying, in a complete and accurate way, the mission 
of corrections to our respective citizenries. Just as importantly, and even more difficult in 
some respects, is the task of conveying realistic expectations to the public regarding what 
corrections can and cannot be expected to do. Given the fact that correctional institutions 
receive Offenders who are, on the whole, failures in their contacts with every other positive 
influence in society; i.e., the family, the church, the schools, and community-based service 
organizations, it is not remarkable that prisons are limited in their capacity to "rehabilitate" 
their clientele. Indeed, it is encouraging that prisons accomplish what they do, given not only : 


the predispositions of the offenders, but also the limitations on the potential of correctional 


programs to induce fundamental changes by offenders, and the unrealistic expectations the 


public has for the impact of correctional programs on offenders recidivism and the crime rate 


in general. 


Our purposes involving the protection of society and the self-betterment of offenders 
are clear and significant. It is, however, incumbent on correctional practitioners to not only 
seek new methods of conveying those purposes to the public, but to shape society's realistic 


expectations regarding the outcome of correctional programs. 


Principal Strategies 


At present, the Federal Bureau of Prisons is focusing on three major strategy areas to 
affect its confined offender population. These are institution-based programming, community- 


based corrections, and a heightened emphasis on individual offender responsibility. 


In the area of institution programs, the Bureau concentrates on doing the basics well. 
By basics, it is meant that staff must focus on the fundamentals of security -- key control, tool 
control, inmate accountability, sustaining the human side of institutional operations by being 
responsive to inmate concerns, and a fair, consistent discipline system. Given the extreme 


crowding rates existing in most Federal prisons, doing the basics well is of vital importance. 


. Most institutional administrators would readily acknowledge that once you move 
beyond a sound operational base, the program structure of an institution is especially important 
in maintaining order. Mandatory and voluntary programs gainfully occupy inmates through a 
major part of their day, and also provide them with an opportunity to gain the skills and 


experiences necessary to function lawfully upon return to society. 
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In the Federal Bureau of Prisons, there are two mandatory programs. Every qualified 
inmate is required to work in an institutional assignment of some type. The only exception 
would, of course, be for inmates who are medically or psychiatrically unable to participate, or 
for those who are assigned to some type of school program on a full-time basis. The other 
mandatory program is literacy. Every inmate coming into a Federal Bureau of Prisons facility 
who has not achieved 12th grade equivalency on standardized testing must participate for 120 
days in the literacy program. After that 120-day period has elapsed, even if the inmate has not 
achieved a GED, that person may opt out of the program. However, only inmates who have 
achieved a 12th grade functioning level may be promoted beyond the entry level in 
institutional or industrial assignments. Since its inception in the mid-1980's in a modified 
form, this mandatory literacy program has been exceptionally well received, and is being 


emulated in many States around the United States. 


While not a mandatory program, Federal Prison Industries (UNICOR) is a major 
feature in almost all Federal institutions. In employing approximately 25-30% of the Bureau's 
inmates population, UNICOR takes a tremendous burden from staff who otherwise would be 
supervising these inmates. UNICOR also removes the burden of financing alternative 


programs to keep inmates otherwise gainfully occupied throughout the day. 


Beyond these two mandatory programs, all other programming in the Federal Bureau of 
Prisons is voluntary. Inmates have an opportunity to participate in a variety of programming, 
from basic educational activities and vocational training opportunities, to intensive drug 
treatment that extends into an aftercare period following release. Since 47% of the Bureau's 
population consists of offenders with a moderate to severe substance abuse history, 


programming of this type is an important facet of each institution's operations. 


Other institution-based programming includes "cutting edge" programs, such as the 
Intensive Confinement Center at the United States Penitentiary, Lewisburg, Pennsylvania. 
This facility is based on the correctional "boot camp" or military induction program model, 
but has been refined to include literacy and drug treatment programming, in addition to a 


rigorous and Spartan program of work, exercise, and minimum amenities. 


Similarly, the Bureau is engaging in structured work programs with other Federal 
agencies, in order to provide them with much-needed inmate manpower for public works 
projects that could otherwise not be performed due to budget constraints, but which also 
constitute community-based intermediate sanctions. Programs of this type actually constitute a 
form of intermediate punishments, since they rely on variants of traditional institutional 
environments, for non-dangerous offenders. Examples include the pilot Urban Work Camp in 
Philadelphia, PA, where-offenders live at a Community Corrections Center and work on 


projects for the U.S. Army; projects for the U.S. Forest Service at the FPC McKean, PA; the 


UNICOR laundry operation at Ft. Bliss, TX, involving inmates from FPC, El Paso, TX, ` 


(recently praised as one of the most efficient laundry operations serving the U.S. Army); and 
support to the National Park Service by offenders from FPC, Pleasanton, CA, in the 
renovation of the former U. S. Penitentiary, Alcatraz, in San Francisco, CA. 

The final aspect of institution-based programming has to do with the "people" factor. 
In the Federal Bureau of Prisons, every staff member is a correctional worker. That is, each 
employee has as his or her first mission the safe, secure operation of the institution. Only 
after those responsibilities are satisfied do other specialty duties come into play. The effect of 
this policy is to put virtually every employee in regular contact with inmates on a personal 
basis -- it is this personal contact that provides an opportunity for employees to convey 
mainstream societal values to offenders in a way that many inmates have never before 


encountered. By using staff members as role models, and supplementing their activities with 
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those of volunteers and other members of the community, basic institutional programs are 


complemented in a highly effective manner. 


The second major strategic area is that of community-based corrections. While the day 
may come when those of us in the field of corrections, and others in the criminal justice 
system and the public, will come to look upon corrections as a continuum, for the present it is 


more useful to discuss community-based corrections as a separate component. 


The Bureau of Prisons has adopted a Community Corrections Center (CCC) model, 
which provides typical halfway house services for inmates who are about to be released from 
custody, as well as more stringent supervision for those who require it. Typical CCC 
programming involves the inmate working in the community, but also receiving drug treatment 
and counseling, either in the Center or through another community resource. For the most 
part, Federal offenders confined in CCC's are required to provide urine samples demonstrating 


their drug-free status. 


The Bureau is also exploring the concept of the Federal Correctional Center, combining 
both detention and community corrections functions in a single institution. This model would 
be implemented in various Federal districts throughout the country, in order to meet both the 


jail and the intermediate punishment needs of the district courts. 


Beyond these traditional programs, however, are such new initiatives as electronic 
monitoring, where offenders are required to wear a non-removable transmitting device that 
enables supervising staff to ascertain their whereabouts anytime. Electronic monitoring is 
particularly effective in connection with home confinement, which also can be used for non- 


dangerous offenders who present no risk to the community. 





Other options being explored in the United States include limited confinement centers, 
where inmates have an opportunity to continue to work to support their families, as well as 
restitution and community service programs. In many cases, the aforementioned assignments 
to minimum security prison camps already allow non-violent inmates to perform work 
assignments involving labor in a community setting. There, they provide support to other 
Federal agencies, and often work under the supervision of staff from those agencies who 
function as role models of mainstream social values. Programs like these provide the courts 


and the Bureau with other options for appropriately classified non-dangerous offenders. 


Tied very closely to this concept of community corrections programming is that of the 
responsibility of the community for offenders. This can be expressed in two ways. The first 
is through community support during imprisonment, via tutoring, drug treatment programs, 
and religious support. When volunteers and members of other community groups assist in 
institutional programs, maintaining personal contacts with offenders, they expose them to 
mainstream social values and help neutralize the alienating effects of confinement. After 
imprisonment, the community has an equally important responsibility -- accepting offenders 
who have "paid their debt to society," and who require job assistance, counseling, and other 
types of support. This additional dimension to community programming is best exemplified in 
countries such as Japan, where the community at large very explicitly understands its 
responsibility to support offenders who are in custody, as well as those who have been 


released. 


The third strategic area is that of emphasizing offender responsibility. This, in a sense, 


ties in closely with the "realistic expectations" concept discussed above. It is unrealistic to 
expect prison officials or prison programs to substitute for the individual decisions that an 
inmate can make with regard to changing his or her life, and whether to use the skills gained 


in prison. The sad fact is that in both Canadian and American society, responsibility has been 
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shifted from the individual to the organization. That is neither fair nor reasonable. Both 
institutional and community-based programs should strongly emphasize  offenders' 


responsibility for their own actions, both in and out of prison. 


Although there are clear differences between the Canadian and U.S. criminal justice 
systems, and those differences do find some expression in the respective correctional systems, 
there are far more similarities. Given the common goals and problems our societies are 
facing, this emphasis on the responsibility of the institution, the community, and the individual 
can provide a useful framework for analysis of existing programs, and the initiation of even 


more effective ones. 
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"Mission of the Correctional Service of Canada" 
Considered in an international perspective. 


By Helge Rostad 
Justice, Supreme Court of Norway 


The educative aspect has for a long time been a prominent element 
in the handling of offenders within the correction service. This 
element has aimed at bringing forward in the offender an attitude 
which may further his reintegration into society. 


The efforts to assist the offender in this respect had 

originally to be exerted in rather artificial surroundings, in 
the single cell of the prisoner. Later on experience gave rise 
to a wider influence on the prisoner, stressing the need for 
social contacts. The walls of the prison were lowered a bit, and 
the gates were not closed as tightly as formerly. 


The links to society were gradually extended, bringing 
specialists, groups, organizations, visitors into the prison, 
and/or prisoners to go outside for different ends. This 
development brought forward a multi-disciplinary strive for 
having the prisoner reintegrated into the society. This ideology 
has in many countries lost its impact, due to several reasons, 
i.A. meagre results presented by modern research as to the 
effectiveness of rehabilitative regimes.  Scepticism to positive, 
supportive measures being offered to offenders, has in its turn 
led to a devaluation of rehabilitative efforts. Warnings have 
been voiced against such a stand. The German criminologist 
Professor Gunther Kaiser has rightly stated that "a penal system, 
which is deprived of socializing factors and interests in 
treatment present itself as a dehumanizing system and means a 
step backward" (Criminal Law Review, 1978, p. 413). 


Having this statement in mind, it may be said that the "Mission 
of the Correctional Service of Canada" presents a system 
embracing a lot of socializing factors and interests and in 
several respects means a good step forward. The Mission not only 
covers the six basic principles proclaimed in the European Prison 
Rules - contained in Part I of these Rules. The Mission goes 
even further, and brings its message in a clear, easy- 
understanding way, which increases its importance. 


The Mission Statement underlines that the Correctional Service is 
a part of the total Criminal Justice System. Playing its role 
in this system, the Correctional Service contributes to the 
protection of society in a twofold way: by actively encouraging 
and assisting offenders to become law-abiding citizens, and by 
exercising a social control, being reasonable, safe, secure and 
humane. This statement places the Service in the system, and 
points to its obligations towards offenders as well as towards 
Society, emphasizing that the control has to be kept within the 
borders of humanness. 

К. 
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The Statement presents a philosophy of correction, which 
proclaims the dignity of the individual and respect of 
fundamental human rights. The Statement emphasizes that the 
offender might be encouraged and assisted by the Service to find 
his place in the society as a law-abiding citizen. In this 
respect the Statement may be considered as an official 
encouragement for active and positive collaboration, by the 
offender on one hand and by the Service on the other. 


Core Value I of the Mission gives the basis for a humane 
correctional service, with a mutual respect in the interrelation 
between the offender and the staff, here operating on behalf of 
the Criminal Justice System . This core value may in several 
ways influences. the attitude of offenders as well as the 
correctional staff, attitudes which are well reflected in Guiding 
Principles and Strategic Objectives. The Strategic Objectives 
give a fairly well established range of rules to be applied in a 
humane service - starting from an important rule, also embodied 
in European Prison Rules Article 69, and ending in a rule well 
adapted to modern crime policy: to ensure that the concerns of 
victims are taken into account in discharging the 
responsibilities of the correctional service. 


Core Value 2 places the offender in a prominent position, 
acknowledging his potential to live as a law-abiding citizen. 

The Guiding Principles express in their first article a very 
important view point to which gives the discredited terms 
"treatment" and "rehabilitation" a positive stand: offenders are 
responsible for their actions and must bear the responsibility 
for giving up their criminal behaviour. Accepting this logical, 
and highly practical, premise, the Service is offering the 
offender a wide range of rehabilitative programs. According to 
this stand, it is up to the offender to make use of positive 
programs, which will enhance his potential to become a law- 
abiding citizen. Important is, however, that the Service may - 
with its diverse programs - motivate him to contribute to his own 
development. The Guiding Principles and the Strategic Objectives 
enunciate a lot of rehabilitative and supporting programs, 
covering what the term "treatment" - as a generalized concept - 
represents in the European Prison Rules: "It is used to the 
broadest sense, all those measures (work, social training, 
education, vocational training, physical education and 
preparation for release, etc.) employed to maintain or recover 
the physical and mental health of prisoners, their social re- 
integration and the general conditions of their imprisonment". 
Especially noteworthy among the General Principles is the strong 
emphasis on community-based programs: "Accepting that offenders 
can best demonstrate their ability to function as law-abiding 
citizens in their community, we will provide programs, assistance 
and supervision to support the gradual release of offenders at 
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the earliest time that such release сап be safely effected." The 
Strategic Objectives have in their list on what the program shall 
"ensure" two very important rules: 2.10: "To ensure that the 
offender, while in community, is adequately supervised and that 
any increase in risk is addressed promptly through the use of 
appropriate means of intervention and assistance". 2.11: "To 
ensure that volunteers form an integral part of our program 
delivery in institutions and the community." The last rule under 
the Strategic Objectives highlights a crucial point: "To 
mobilize community resources to ensure that offenders, upon 
release, are provided with support and assistance." 


Core Value 3 presents the staff as the strength and the major 
resource in achieving the objectives of the Service. The Mission 
here is based on a long time experience. The well known 
penologist Sir Alexander Paterson made a similar statement over 
50 years ago: "Prison buildings, however well arranged and well 
appointed, cannot by themselves effect the moral transformation 
of a man and turn an idle rogue into an honest worker. Prison 
routine, however carefully thought out and intelligently applied, 
Will not change the course of a man's life. In a prison one has 
to deal with human beings, and to awaken a response in them. 
They must be made to feel that they are in care of fellow humans. 
The purely mechanical functioning of a soulless administration 
will leave them untouched." 


This important viewpoint has also found a fine expression ina 
paper presented in Prison Information Bulletin (no. 2, 1983), 
issued by the Council of Europe: However modern and well 
equipped its buildings, however progressive and enlightened its 
regimes, it was an inescapable fact that the ultimately dependent 
upon the quality and commitment of its staff. 


The first paragraph of the European Prison Rules concerning 
"Personnel" highlights the importance of a proper staff: 


"In view of the fundamental importance of the prison 
staffs to the proper management in the institutions and 
the pursuit of their organizational and treatment 
objectives, prison administrations hall give high 
priority of the fulfilment of the rules concerning 
personnel." 


The viewpoints emphasized in the statements quoted above, are 
very well reflected in the Mission's Guiding Principles and 
Strategic Objectives, formulated in a very clear way, which may 
instill the spirit in staff-members enabling them to solve 
problems in a manner mentioned in the Introduction of the Mission 
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Document: "It is neither possible nor desirable to foresee all 
the situations in which a decision or an action will be needed or 
to develop rules that will cover every situation. Where such 
occasions arise, the mission Document provides guidance in the 
action to be taken." 


Core Value 4 stresses the importance of exchanging ideas, 
knowledge, values and experience, nationally and internat lepa ase, 
The Mission Document indicates several channels for such sharing 
of knowledge, and I do not hesitate to express the viewpoint that 
the Document would stand as a prominent basis for exchange of 
values and experience at the international level. In this 
respect, the Document plays a role similar to many outstanding 
Canadian documents published in recent years on reform of 
Criminal Law, Criminal Procedure and here Correctional Service. 


Core Value 5 underlines the importance of openness and integrity 
in managing the Service, and emphasizes further the necessity of 
cooperation with other agencies within the Criminal Justice 
System and with agencies and organizations outside this system, 
thereby also to enhance public understanding and support of the 
Service. In my mind it deserves attention that the Mission 
Document also is stressing the role and the obligation which in 
present-day society rests on states, agencies, organizations and 
ordinary citizens to secure our common future: "To ensure that 
our actions clearly reflect our responsibility to contribute to a 
healthy environment" (5.10). 
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THE REALITY OF CORRECTIONS: IMPEDIMENTS AND OPPORTUNTTIES 
FOR REALIZING THE PURPOSES OE CORRECTIONS 





Presentation to the Conference of The Society for the Reform of Criminal 
Law, Ottawa, June 10-14 1991, “The Future of Corrections” 


John W. Ekstedt, Ph.D. 
Professor of Criminology and Director, Institute for Studies in Justice Policy 
Simon Fraser University 


Introduction 


I am pleased to provide a paper for consideration by this conference and am 
most sorry that I am unable present it in person. However, I am pleased and 
honoured that Bill Foster has agreed to present my paper. Bill’s current 
position as President of the Canadian Criminal Justice Association and his 
long standing experience in corrections work from line worker to senior 


administrator probably makes him more capable than I to comment on these 
matters. | 


1 wish to address the subject of correctional reality by dividing my comments: 
into three major parts: 


1) The Relationship of Reality to Purpose; 
2) The Elements of Current Correctional Reality; and, 
3) The Possible Problem of Misperceiving Correctional Reality. 


1) THE RELATIONSHIP OF REALITY OF PURPOSE 


Throughout my work in corrections and my study of it I have remained 
convinced that purpose or “reason for being” must determine reality - not the 
other way around. Further, it is my belief that our humanity requires us to 
invent purposes and declare intentions which are in support of the best that 
human beings can be. It is my view that this is as necessary for correctional 
work as for any other human activity. The problem, as we know, especially 





in free societies, is that the function of corrections is to implement the 
decisions which constrain or limit freedom and to assure that the required 
limitations on the behaviour of a fellow human being are not breached - 
using coercive means if necessary. The reality of this task tends to result in 
the creation of structures and conditions which are difficult to maintain 
while holding true to lofty ideals. Sometimes the work is so discouraging 


that the persons responsible for such conditions reach a state of despair about 
the ideals themselves. 


It is surely the case that one of the most important aspects of correctional 
management is that which is associated with providing to employees, 
offenders and the public at large constant reminders of the real nature of the 
work and the purposes associated with it. This is, in my mind, far more 
important than the constant preoccupation with problems of correctional 
reality as reflected in limited resources, outdated institutions, increasing fear 
of victimization, over crowding, and all those other “catch phrases” which 
portray so starkly the awful difficulty of correctional work. The realities of 
corrections will drag us down if we don’t keep an eye on the purpose, goals, 
and intentions associated with what is done. 


By way Of an aside, I would also like to say that I do not consider the purpose 


of corrections to be correctly stated as the prevention of crime, the protection ` 


of society, the rehabilitation of the offender, or other similar propositions. 


These are not purposes. These are strategies which are intended to carry out | 


or realize a purpose. Some purpose may be accomplished by rehabilitating 
offenders (if we could learn how to do that); we may carry out a purpose by 
preventing crime (if we could accept the costs of doing that); we might fulfill a 


purpose by increasing public safety (if we could develop better skills at doing - 


that); but the purpose itself must be something different. One purpose might 
be to establish a process for social control which provides individuals and 
groups with the opportunity to act freely and receive fair and open 
consideration of their disputes. Preventing crime, assuring public safety, 
rehabilitating offenders, may all contribute to that - if we don’t use methods 
which are contrary to the purpose itself. The point is that these things make 
no particular sense if they are thought of as ends in themselves. 
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Rehabilitation is a good example of a strategy which became distorted when 
its practitioners saw it as an end justifying nearly any means. 


2) THE ELEMENTS OF CURRENT CORRECTIONAL REALITY 


While it is my view that purposes should be declarations of desired ideals, 
there is, nevertheless, a reality. The reality is that our strategies often appear 
ineffective or even counter-productive when set against any of our ideals 
about what we want to maintain or accomplish. Citizens may complain that 
they do not receive fair and open consideration of their disputes. There may 
be an increase in the perception that the nature of crime and society's 
response to it results in more victimization, not less, and consequently our 
ability to act freely is decreased. | 


The Confusion About Implementing Correctional Strategies 


One of the most difficult parts of correctional reality may be the confusion 
about which methods are most effective in implementing chosen strategies. 
In recent times, this has been expressed as a problem associated with the 
incompatibility of custodial programmes and treatment programmes. This 
confusion is also reflected in debates about the value of institutional versus 
community sanctions, the operation of correctional programmes by public or 
private agencies, the use of case management versus client centred 
counselling approaches, etc. 


Part of the reason these strategical dilemmas confront us is because the nature 
of correctional work is such that its controlled populations can be used for 
experimentation to test the effectiveness of methods for the sake of studying 
the method itself and without particular attention to social control purposes. 
The privatization trend may be an example of this. Certainly, many 
behavioural science interventions could be categorized this way. This reality 
is most troubling and certainly occupies much of the attention of scholars and 
others concentrating on problems of social control. 


While the confusion about techniques or methods of correctional practice is 
part of correctional reality, it reflects a kind of tension which is probably 


necessary in correctional work - especially in a social system which resists 
placing constraints on the freedoms of individual citizens. This part of 
correctional realty is probably not something to be resolved in favour of a 
single solution but its existence has to be managed and accommodated with 
attention to both professional interests and public attitudes. 


The People of Corrections (Keepers and Kept) 


The reality which imposes itself most significantly on correctional purpose is 
the people who do the correctional work and the people who are subject to it. 


On the.side of the people who do the work, there is the interesting and 
difficult problem of creating a standard of response to offenders which allows 
for the exercise of discretion in a meaningful way. This is a problem for many 
correctional systems because of the requirement (articulated or not) to reflect 
the higher purpose of acknowledging hurnan worth and dignity including, 
from a management perspective, giving over to the people “on the line” the 
latitude to make important decisions about their work. In the case of 
corrections, this means making decisions. about the status and welfare of 
persons whose freedom has been limited by an order of a court. Correctional 
staff bring to this work all of the attitudes, prejudices, hopes and aspirations of 
any other member of the community. The reality of this is that it is difficult 
to maintain and assure standards of practice on a consistent basis and the 
correctional system is required to attend to the problem of reinforcing staff 
responsibility through education and training programs and a continuing 
awareness of the overall purpose of social control. 


On the side of the kept, the state of coercion in which they exist compels 
them, for the most part, to resist the intent of their custodians in relation to 
most decisions made about them. This creates a need within correctional 
programmes to find ways of accommodating associations between keepers 
and kept when a trusting and accepting relationship is disallowed. The result 
of this is an atmosphere of practice replete with systems of monitoring 
behaviour and providing guarantees about outcomes of actions. The 
correctional reality is that a decision which creates an unknowable outcome 
(like the release of a sexual offender on a day pass) produces a type of stress 
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resulting from negative public response which further inhibits the ability of 
the people of corrections to interact effectively with each other. In my 
opinion, this is - in many ways - the correctional reality. 


The Organization of Corrections 


An important thing to remember about corrections, with regard to most of 
the correctional systems I have experienced, is that they are bureaucracies. 
Because they are bureaucracies they contain within them the elements of 
“bureaucratic drag" which reduces the ability of an organization to work 
efficiently and effectively. A large amount of the energy of the correctional 
organization is devoted to maintaining its place in relation to other 
organizations which are also bureaucratic and which may be controlling (like 
treasury boards, departments of finance, public works agencies, public service 
commissions, etc.). The debate about whether or not correctional institutions 
could escape some of this “drag” by moving from public administration to 
private administration is currently being debated. The point is that, in most 
jurisdictions, the majority of the correctional work is done within the public 
sector and is subject to the vicissitudes of public sector life. The striving for 
career advancement, the importance of obtaining political favour, the 
tendency to develop a professionalism which is separate from the actual work 
being done, are all attributes of bureaucratic life. This reality of corrections 
work probably affects it the most by reducing atiention to problems of crime 
and criminality and increasing attention to those organizational supports 
necessary to maintain the viability of the organization and the various 
categories of employment within it. 


Politics/ Economy and Correctional Reality 


Associated with the bureaucratic reality of corrections is the influence on 
correctional work resulting from the politics of governments and the 
influence of the economy. No one who has worked in corrections very long 
has failed to be be subjected the pressures resulting from political 
interventions as well as changes in political direction when the economy 
moves from “good” to “bad” or vice versa. These are well known influences 
and have become part of the conventional wisdom in any discussion on 


correctional] life or the problems of correctional practice. In Canada, some 
years ago, it was common to hear public servants who worked in correctional 
portfolios comment on the “neutral” aspect of correctional work while 
insisting on its separation from political influence. During the last two 
decades we have experienced a much more obvious political /bureaucratic 
interface in relation to correctional matters. In Canada this has taken some 
visible forms. When I first started work in corrections (late 60s), it was not 
common that the directors of corrections would be in a direct reporting 
relationship with their political masters nor was it common for ministers 
responsible for corrections to know much about correctional work or be faced 
with the requirement to comment on it. In recent years much has changed 
with regard to the politics of corrections. More money is committed within 
correctional systems to the process of explaining correctional work to various 
audiences. The methods may involve press releases by ministers of 
government, public education programmes, special commissions or task force 
groups, but always - at least in my view - these activities result from an 
increasing requirement at the political level to justify and explain the 
methods chosen for social control. All of the important and highly visible 
issues of our time as they relate to corrections (e.g. capital punishment, the 
‚ control. of dangerous offenders, conditional release, etc.) have achieved 
profile because of the tension between citizen demands for action related to 
offending behaviour and the general resistance of governments to be other 
than moderate in their implementation of social control measures. In some 
interesting ways, these problems are associated with the economy at least in 
the simplistic sense of measuring the “ cost of things” while balancing those 
costs against other possible options. Consequently, at least in much of the 
Canadian experience, the tendency is to press towards practices which do not 
bear the high cost of continuing imprisonment. The policies of condifional 


release which follow from this desire are often not approved by the public at 
large. | 


The Community as Correctional Reality 


While this part of correctional reality has been alluded to in previous 
comments, it is worth special mention here. The community dynamic in 
correctional reality is important to note partially because the people of 
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corrections are part of the community and partially because the community 
does find ways through the organization of special interests to set itself apart 
from corrections as a critic and a client. As we look back over recent history 
in North America we can see the cycles of community interest in correctional 
work and the way in which special interest groups have formed to influence 
what corrections does. In the last twenty years, this has moved the full 
distance from a "liberal" critique- of correctional practice emphasizing 
prisoners rights and fair treatment for prisoners to more "conservative" 
attitudes which place a demand on the correctional system to attend to public 
safety and the needs of both real and potential victims. The interface between 
corrections and its environment (the community) is a part of а 
reality and оле which requires continuing attention. 


The Criminal Justice System and Correctional Reality 


Contained within the environment of corrections are those other social 
control groups which interface with corrections in some kind of influencing 
way. This is part of the bureaucracy of corrections but also part of the 
community surrounding it. The interface between corrections and law 
" enforcement agencies, prosecutorial agencies, the courts and after care systems 
(both public and private) is an important part of correctional reality with 
specific implications for management practice. It is particularly important to 
note here that if these relationships aren’t managed, they will evolve anyway 
and often in counterproductive ways. There are many examples of the 
antagonistic tensions which evolve between these various components of the 
criminal justice system and fewer examples of the benefits to the people and 


organization of corrections when these relationships are understood and 
cooperatively worked out. 


3) The Possible Problem of Misperceiving Correctional Reality 


Throughout modern correctional history these realities of correctional life 
have been viewed as problems or conditions to be eliminated or as 
phenomena so controlling of circumstances within correctional work that 
they can not be overcome or dealt with. Regardless of which view is taken, 
the result is a perceived difficulty or even inability to produce useful reforms. 





Two options seem to emerge from this: either the correctional system is 
hammered by persistent and continuing attempts at structural change, 
organizational reform and the introduction of new behavioural 
interventions or it closes itself down and resists any intrusions which are 
directed to “fixing” the conditions herein described as correctional realities. 


It is possible that viewing correctional reality this way creates misperceptions 
and that what we identify as the reality of corrections needing reform is 
simply a description of what corrections necessarily is. It may be that the trick 
is to take the reality of correctional work and not change it but, instead, 
organize it so that it is compatible with legitimate social purposes. The reality 
of corrections is not a problem or an opportunity for realizing correctional 
purpose in and of itself but we might say that correctional reality can become 
distorted and it is the distortions of correctional reality which create the most 
difficulty in remaining consistent with any legitimate social purpose. 


Correctional reality might be distorted if we were to decide (as we sometimes 
have) that for political or other reasons an institutional response to offending 
behaviour is the response of choice. Conversely, correctional reality can be 


distorted by proposing that institutional responses can or should be 
eliminated from correctional work. | 


Correctional reality may be distorted if the people who are employed to to do 
the work are not given sufficient resources or support in the form of 
education and training with a view to some overriding purpose. 
Correctional reality may be distorted if the organization of corrections 
becomes a location for the development of career bureaucrats and/or a 


bureaucratic location to save money when more politically popular options 
for funding become available. 


Correctional reality may be distorted when the political process intervenes in 
correctional work by, for example, attempting to influence the nature of 
releasing decisions. On the other hand, processes which remove correctional 
work from political review are equally distorting. 


Correctional reality may be distorted if corrections becomes the location for 
individual or group acts of revenge in relation to categories of victimization - 
making correctional dispositions the means by which select community 
interests are able to achieve retributive satisfaction. 


Correctional reality may be distorted if there are unnecessary competitions 
and conflicts between police and corrections on social control issues (such as 
prisoner escapes, conditional release ete.). 


It is with regard to these distortions that the energy of debate and action on 
correctional matters should take place. Distortions in correctional reality can 
only be understood with some clear perception of the overall purpose of 
correctional work. Thus, once again, we retum to the original axiom which is 
that purpose must determine reality and not vice versa. 


Finally, while my comments have been directed to a review which accepts the 
existence of corrections as a necessary reality, the search for alternative 
systems of social control ought to be among our highest priorities. Such a 
search has to involve a regular and continuing review of the purpose of 
social control policies in a free society as well as the most useful strategies for 
realizing this purpose in everyday justice administration. 
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INTERNATIONAL SYMPOSIUM: CORRECTIONS IN THE FUTURE 
Extended Abstract by N.D. -Inkster 


Session 2.3: The Reality of Corrections: Impediments and 
Opportunities for Realizing the Purposes of Corrections 


The Commissioner of the RCMP will review the evolution of correc- 
tional objectives, past and present initiatives and the contention 
of some criminologists that correctional goals are contradictory. 
He will advance the view that prisons exist because crime exists 
and that prison reform requires reform in society itself for 
success. Given that complete social reform is unlikely, he will 
postulate that successful advances in correctional approaches are 
at least dependent on support from other components of the criminal 
justice system. 


Because prisons are seen as providing laboratory conditions, theory 
development and application has always been more prevalent in the 
correctional setting than in policing and the courts system. While- 
this might have led to undue experimentation over the last two 
hundred years, many worthwhile ideas have been initiated only to 
fail because other components of the criminal justice system were 
following other philosophies and strategies that undermined the 
correctional approaches. 


An example of this is provided by the coincidence, in North America 
in the 1960's and 70's, of the rehabilitative movement in correc- 
tions with an unprecedented rise in crime and order problems in 
society. Governments were alarmed by the growth of organized 
crime, drug trafficking, and active opposition to authority on the 
part of young people. This led to the police assuming as their 
primary role that of "crime fighter". During this period, new and 


more effective investigative strategies were developed, the 
prosecution process became more organized and focused, and 
sentencing became more stringent. The result of these strategies 


was that the correctional population burgeoned and new approaches 
were undermined by sheer numbers and the management problems the 
increased correctional population created. 


There are, then, three impediments to the realization of the goals 
of corrections. One is that corrections is at the end of the 
criminal justice process, so its approaches will always be 
influenced or tempered by what happens at earlier stages. Another 
difficulty is that, up until recently, there has not been much 
theoretical underpinning or prior planning to police initiatives, 
so the impact of police activity on corrections has been difficult 


to ascertain before the fact. The third impediment is that 
correctional approaches have perhaps paid too little attention to 
outside influences in adopting new approaches. Events in the 


external environmental are as important to corrections as to the 
police, so new initiatives are bound to fail if they are not 
compatible with outside reality. 





Now, recent demographic changes, new policing approaches and new 
practices in public administration present a need and an oppor- 
tunity for corrections to develop a more certain future direction. 


The western world is becoming increasingly pluralistic with respect 
to race, religion and culture. There is also an increased risk of 
social unrest in the next decade because of developing class 
differences, illiteracy, closer contact among people of different 
cultures and widening gaps between those with many and those with 
few economic opportunities. In many countries, also, the 
population is aging. This is likely to affect crime rates and the 
types of crime committed. In Canada, at least, the birthrate of 
native people is approximately five times higher than the general 
population. Given the experience of the sixties with the "baby 
boom" and the present grievances of native people, not the least 
of which is their over-representation in correctional populations, 
this may mean a rise in activism among native youth. 


Western police forces are responding to social. change with the 
development of community-based policing. This approach entails 
relinquishing hierarchical organization, centralized authority, and 
the view of the police officer as solely a crime fighter, in favour 
of flattening the police organization to give greater autonomy to 
the police officer at the local level, consultation with the 
community served in developing policing priorities and the exercise 
of problem-solving skills by police officers to deal early with 
community problems so that crimes are prevented. 


Both social change and a change in police approach are likely to 
have a profound affect on the -future of corrections. Environ- 
mental monitoring and strategic planning in conjunction with other 
elements of the criminal justice system are therefore necessary 
before any new correctional theory or approach is adopted. 
Successful community-based policing is likely to lead to a 
reduction in the size of correctional populations. Aging general 
populations are also likely to have an effect on the size as well 
as the character of corrections. 


A numerical reduction in correctional populations, however, does 
not necessarily mean a concomitant lessening of correctional 
problems. The racial conflict in the prison population of the 
United States during the 1960's may become the experience elsewhere 
unless provision is ‘made to accommodate different cultures. 
Solutions to the over-representation of aboriginal peoples or other 
minority groups in prison populations and to such concerns as 
aboriginal suicides in prison must also be found. 


These issues cannot be addressed effectively in isolation from the 
rest of the criminal justice system because, as formerly, correc- 
tional efforts could be counteracted by policies elsewhere that 
have similarly been developed in isolation from the whole. Modern 
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administrative theory may be helpful in this regard. It encourages 
"joint ventures" or consultation and co-operation in the develop- 
ment of strategies and plans. There has always been lip service 
paid to this notion in the criminal justice system but little 
practical evidence of it has been apparent until now. Joint 
ventures, however, are a means of sharing costs and increasing 
benefits for all partners. 


Different elements of the criminal justice system are dealing with 
the same clientele, therefore joint environmental assessments, co- 
ordinated strategy development, development of compatible philos- 
ophies and policies, information sharing and the sharing of capital 
resources are all possible. Practitioners in a variety of criminal 
justice agencies could work with each other. Cross system 
transfers, joint task forces, community consultation, and a whole 
host of strategies might finally resolve the problem of functional 
disjunction and transform criminal justice into an interactive 
system that does not undermine correctional or any other criminal 
justice policies. 


The theory dependence of correctional systems and the undue 
reliance on pragmatism by police agencies might by such means meet 
in the middle to the enrichment of both elements. Given the 
tendency of all systems to entropy, however, and the fact that 
every solution contains the seed of the next problem, we should not 
expect ever to find permanent resolution. To do so courts disaster 
and encourages rigid thinking. The ultimate reality of corrections 
is that its existence is a reminder of the imperfection of society. 
A perfect correctional system is a non-existent system, which could 
only mean a perfect society. 
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CHANGING TO A MORE RATIONAL PUBLIC POLICY 
An Abridgement of, "Who's Sorry Now?" 


An Unpublished Article by William Kime and Perry 
Johnson 


Over the last fifteen years we have invested in prison and 
jail expansion on a scale that is totally without precedent 
in America. In Michigan, for example, only two new prisons 
were built in this century before 1973--which raised the to- 
tal to five--but thirty-four have opened since or are now 
under construction. Prisons are sprouting like mushrooms-- 
in wilderness areas, cornfields, in suburbia and even inside 
city limits. This experience is common around the country; 


prison and jail construction is undoubtedly the leading 


growth industry in state and local government. Yet these 
facilities are more crowded than ever, and most states are 
under some form of court supervision relating to prison 
overcrowding. 


While scholars may debate the reasons for this phenomenon, 
most citizens are less mystified. The proliferation of 
criminals behind bars seems obviously a response to a na- 
tionwide epidemic of serious crime. That is certainly also 
the belief and even the boast of many politicians. But it 
is wrong. Crime statistics show that there is no nationwide 
epidemic of serious crime. Only a small portion of the 
increased prison and jail population can be explained by an 
increase in crime. The bulk of that growth is the result of 
changes in policy and practice within the criminal justice 
system. Crime statistics also show, it should be added, 
that this enormous prison buildup has had no discernable 
impact on the prevalence of crime. 


But can we trust these overall "crime statistics?” To 
anyone who has witnessed the changes in many of this 
country's center city areas over the last twenty years, the 
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suggestion that crime has not increased drastically may seem 
ludicrous. It has increased--in those areas. And these are 
the areas from which, among other things, much newspaper and 
television news coverage originates. It is doubtless 
because the inner cities breed crime, and crime is dramatic, 
that these locations are also often portrayed in movies and 
TV dramas. In these locations, which thereby become our 
perceptual barometers of criminal activity, the plague of 
crime is undeniable. 


What has happened to many cities is a tragedy difficult to 
exaggerate. The extent of crime, the likelihood of being a 
victim, not just of any crime, but of serious violence, in 
some of these neighborhoods is nearly inconceivable to citi- 
zens elsewhere. Research done at the U.S. Centers for Dis- 
ease Control, and reported in the New England Journal of 
Medicine, shows the murder rate for U.S. males between ages 
15 and 24 1s more than four times higher than in any other 
developed country. For young black men it is more than 
seven times higher than for whites of the same age. And the 
problem is most severe in the cities. 


But dramatic as the escalation of crime in these areas has 
been, and while they occupy center stage in the public drama 
of criminal violence, inner city high crime areas contain 
only a small portion of this country's population. They are 
not, by themselves, America. So, while they contribute a 
vast disproportion to our nation's prisons and must receive 
attention, crime trends there tell us little more about the 
total picture than conditions in the oven tell us about the 
rest of the house. 


And when we look at the total picture, we can reach but one 
conclusion--that the doubling and tripling of prison and 
jail populations throughout the United States during the 
past fifteen years has been a squandering of scarce 
resources. If corrections systems in the United States are 
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to gain public support and function as they should, without 
driving taxpayers to bankruptcy, they must become rational 
and cost effective. To do that major changes are required 
in five areas: | 


1. The Implementation of A Fair and Rational Sentencing 
Process 


The most urgent need of corrections, and indeed the entire 
criminal justice system, is the implementation of a fair and 
rational sentencing process. If sentencing is unfair or ir- 
rational, then the corrections system that must carry out 
those sentences must be equally so--sentencing shapes the 
soul of corrections. This is also a prerequisite to gaining 
the confidence and long term support of the public. 


During the tidal wave of lock-em-all-up sentiment of the 
past decade, excesses in sentencing have been little noted. 
The frequent message from judges and legislators is that 
sentencing policies are none of correction's business--"ours 
is not to question why, but it is ours to do or die" to 
quote Kipling. But who is better qualified to point out 
excesses and injustices or to understand the futility of 
harsh sentences? And who knows better the consequences for 
cost and management? Sentencing policies are very much 
corrections' business and on this we must be heard. 


We believe that many prisoners (who deserve prison by the 
way) serve too much time by any reasonable standard. Extra 


time which serves little purpose but costs taxpayers a lot. 


Many think tougher sentencing by judges is the whole prob- 


lem. It is not. There is no one simple reason why 
sentences are so long. Over time many changes have 
increased time served.  Reductions in "good time" (sentence 
remission for good behavior), changes to determinate 


sentencing and mandatory prison terms, more restrictive 
parole board practices, and changes in prosecutorial polices 
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have contributed much more. These changes are often 
manifestations of the "crime of the week" syndrome, in which 
an offense of particular notoriety leads to increased 
penalties for all crimes in the same legal category, as law- 
makers play to the gallery. And since no elected official 
can come out for what may be perceived as leniency, sen- 
tences can only ratchet upwards. As a result an irrational, 
crazy-quilt pattern of excessively harsh penalties has 
evolved throughout the land. It is a condition that, if un- 
changed, will continue to cost the taxpayers dearly with no 
measurable benefit. Sentencing systems in the U.S., with 
few exceptions, are desperately in need of fundamental revi- 
sion. 


The most promising model for fair sentencing now available 
is sentencing guidelines--a system pioneered in Minnesota. 
Under this system a sentencing guidelines commission is es- 
tablished through legislation. The commission is consti- 
tuted of representatives from all areas of criminal justice 
and concerned constituencies. The aim is a group with. 
jurisdictional and ideological balance, which is, or will 
become, conversant with the complexities of the criminal 
justice system and the control of crime. This group has the 
responsibility of setting guidelines for penalties, to be 
voted up or down as a package by the legislature. А judge 
must then either sentence according to the guidelines, or 
depart for substantial written reason subject to appellate 
review. 


This approach provides for equity because one common group 
determines sentencing policy rather than leaving that to the 
idiosyncrasies of individual judges. It is more likely to 
define sentences that are reasonable, because the commis- 
sioners--appointed volunteers whose livelihoods are not de- 
pendent on this activity--are much less subject to political 
pressure than are legislators. They can make unpopular de- 
cisions after much more fully informed deliberation than the 
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legislative process allows. And most states adopting this 
approach require that guidelines commissions at least con- 
sider correctional resources in setting prison terms. 


But whatever the process, sanctions should be prescribed on 
the basis of the relative seriousness of the criminal con- 
duct within reasonable and humane limits for all. The 
process must be responsive to real public needs; insulate 
elected officials from the pressures to grandstand; and 
limit the idiosyncrasies of individual judges or parole 
boards. And sentencing must consider the taxpayer resources 
that can reasonably be allotted for prisons. 


Of course the process, the mechanism, provides only the 
shell. Unless the guidelines commission uses sound princi- 
ples in determining and weighting the factors relevant to 
the sentence, its product may lead to a corrections system 
which fails to protect the public, or which costs more than 


it should. The next three topics have to do with those 
principles. 
2. The Major Aim of the Corrections Process Must be Public 


Protection. 


This proposal, which may seem at least remotely reasonable, 
is by no means universally accepted. Some scholars argue 
that the delivery of retributive sanctions is the aim of the 
criminal sentence, and fairness and equity the only criteria 
for sentencing. Many judges, too, act on that basis. They 
feel the administration of justice would be corrupted if 
they placed in the balance such considerations as the cost 
of the sanctions they impose, or whether prison space is 
available. Crime prevention is either seen as secondary to 
carrying out justice, or as an outcome which will somehow 
automatically result from that enterprise. 


We believe this point of view, while fundamentally flawed, 
may arise naturally from training in the law. The legal 
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profession provides society with its umpires; the law is 
concerned with enforcing of the rules of the game. 


But the rules of a game are not its purpose; they are only 
the conditions under which it must be played. The rules for 
winning any game--the strategies and tactics--must be con- 
strained by the rules for playing the game, but they are not 
the same rules, nor do they have the same function. One is 
aimed at producing an outcome--a victory in this case--and 
the other seeks to assure that this outcome is legitimately 
achieved. Both aims must be fully recognized. A baseball 
manager, for example, who strives only to play by the rule- 
book serves the fans and owners poorly. Only the umpire can 
ignore the aim of the game. 


We do not intend to trivialize the arena of criminal law by 


this analogy, but this distinction has been missed by those 
who would base our right to impose criminal sanctions on a 


‘retributive ethic. Criminal justice is no game; but it has 
a purpose. It is an enterprise aimed at allowing people to 
live free of depredation in a social environment. John 


Stuart Mill has stated this as well as anyone can: 


The principle is, that the sole end for which 
mankind are warranted, individually or collec- 
tively, in interfering with the liberty of action 
of any of their members, is self-protection. 


TO provide that protection, society has devised several 
mechanisms, among which are prisons, police, and criminal 
codes. The use of these mechanisms constitutes the strate- 
gies and tactics for achieving that purpose. But society 
has more general values which control our actions in all our 
enterprises. In this case, rules of retributive justice 
constrain us in what might otherwise be the overzealous use 
of criminal sanctions. The issue here is not one of priori- 
ties. The provision of a safe society is not more important 
than comporting with justice while doing so, and in fact may 
arguably be less so. But comporting with justice is never- 
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theless not the aim of the enterprise, and while it should 
control that aim it should not obscure it. 


What has this to do with the problem at hand--the growth and ` 


control of prison crowding? It is at the heart of the mat- 
ter. So long as prisons are seen primarily as instruments 
of retribution, largely to the exclusion of other means to 
that end, they will contain large numbers of people we want 
to punish, and whose incarceration serves no other purpose. 
Also, since nothing in the nature of a crime defines its own 
penalty--there is nothing in a burglary for example which 
can tell us if two years in prison is the right amount 
rather than one or three--there is nothing to restrain the 
upward push on sentence length. If protection of the public 
from crime is the prison’s major function, however, sentenc- 
ing policy can be evaluated on utilitarian grounds, and 
costs of all kinds can at least be considered. Under cool 
appraisal we might well discover that we have more prisons 
than we need, rather than too few. That is because many of- 
fenders present little risk of further serious harm to the 
public, and do not require incarceration for public safety. 


That most offenders do not constitute a high risk of further 
serious harm need not be taken on faith. In his well know 
study of a cohort of Philadelphia juveniles, Marvin Wolfgang 
found that many young males committed crimes, but that a 
small portion--about seven percent--subsequently committed 
some two thirds of the violence, and most of the homicides, 
in the entire group. Studies by The Rand Corporation have 
not only confirmed that the number of truly dangerous, even 
in a group of criminals, is a small part of that group, but 
have shown that they can be identified by relatively few 
factors. There continue to be additions to the literature 
confirming this finding. 


The Michigan Department of Corrections has for some fifteen 
years used validated statistical risk prediction to aid in 





KIME AND JOHNSON | | PAGE 8 


community release decisions. It found that future violence 
could be predicted with some confidence. Since statistical 
analyses of validity are not easy to follow, we will cite a 
less formal example: in late 1986, one of the authors re- 
viewed the nineteen homicides committed that year by Michi- 
gan’s parolees. Of the nineteen, fourteen, or nearly three- 
fourths, had been committed by individuals previously ident- 
ified as high risks for violence. Yet that group comprised 
only 16% of all parolees. When less than one-sixth of a 
criminal population commits three-fourths of its homicides-- 
and it is known in advance who they are and that they will, 
it is an injustice to the potential victims not to use that 
knowledge. And there is another point here: when more than 
four-fifths of the members of a group are unlikely to commit 
serious harm, and it is known who they are and that they 
won't, that information should not be ignored in deciding 
whether confinement is required. 


It is well established that the probability of future seri- 
ous crime--and especially violence--can be determined for 
groups of people, but since there is never certainty as to 
any particular individual, the use of these estimates must 
be subject to strict ethical principles. 


The first is that no matter how dangerous the individual is, 
the control applied must never, to the best of our ability 
to estimate such things, be more severe than the harm im- 
plicit in the crime for which he or she stands convicted. 


The second principle is that predictions of future danger- 
ousness should be used Jess to determine the amount of sanc- 
tion than its nature. (Explaining that will be the burden 
of discussion of the next two objectives.) 


For those who still object on ethical grounds to the use of 
estimations of risk, we would point out that criminal sanc- 
tions are now determined every day on no stronger ground 
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than custom--since justice provides no precise guidelines-- 
and that estimations of dangerousness are built into those 
judgments in a haphazard and inefficient way. To remove 
estimation of risk as a factor would be totally out of 
consonance with the way every court actually operates. 
Because of course the judge, who may assert retributive 
beliefs as a judicial philosophy, is, or is also, weighing 
the threat the defendant presents to the community--and 
properly so. We only propose to do this openly and 
objectively--and as accurately as possible--rather than 
implicitly and ineffectively. 


In summary, the time has come to recognize public protection 
as the primary aim of the corrections system, with the re- 
quirements of justice as an absolute constraint on the means 
used in meeting that aim. Because this distinction has not 
been made in the past we are burdened with an overcrowded 
and ineffective corrections operation--one which at great 
cost locks up people who could be better punished by other 
means, and which does not protect society well from that 
smaller number of offenders who commit enormous harm. 


3. Prison and Jail Space Must Be Reserved for Those Who 


Cannot Otherwise Be Controlled or Sanctioned. 


There are three groups for whom we see no alternative to 
Imprisonment: 


1. Those who present serious danger under any form of 
community supervision. 


2. Those whose crimes call for a guidelines sentence of 
more than 24 months. 


d 


3. Those who refuse to comply with the conditions of non- 
prison sanctions. 
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It is not difficult to identify these groups. The first-- 
offenders who pose too great a risk of violence to remain in 
the community--are persons identified through actuarial risk 
prediction, as well as predatory sex offenders and the 


chronically assaultive. 


The second group is identified by the sentencing guidelines. 
Selection of 24 months as the ceiling for community sanc- 
tions is based on our experience with the difficulty in car- 
rying out extended sentences in the community. Also, crimes 
calling for more than a two year sentence are likely to be 
so serious that no punishment other than prison will satisfy 
the public.  (Norval Morris and Michael Tonry, in their re- 
cently released work, Between. Prison and Probation, make a 
similar recommendation for similar reasons, and happen also 
to have selected 24 months as the possible cutting point). 


Those in the third group identify themselves. They are the 
chronic nuisances who present little danger to life and 
Timb, but who commit endless minor crimes, abscond from su- 
pervision, persistently violate rules, or simply refuse to 
comply with the conditions of their sentences. Some are ad- 
dicts, and others just persistent. 


For the offenders not in these categories, however, impris- 
onment is a waste of money; it is needed neither for public 
protection nor retribution. But it is too often the only 
consequential punishment available to the court. Fines are 
often limited to a few hundred dollars, and the perception 
that a person who received probation "got off free" is not 
entirely mistaken, when the typical demands of probation are 
compared with the rigors of imprisonment. Correcting that 
is the aim of the next objective. 
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4. Community Corrections Programs Must Provide Retributive 
Balance and Give Priority to Public Protection. 


While prisons generate most of the cost of a corrections 
system, many more offenders--nationally, three of every 
four--are managed in the community. Frequently, however, 
community programs are seriously understaffed and provide 
only token supervision. These programs also seldom impose 
sanctions in any significant or consistent way; and objec- 
tive criteria are rarely used to screen out high risk of- 
fenders. It is small wonder that the public has little con- 
fidence in community corrections. Yet most offenders in 
these programs,.and a significant number now serving prison 
terms, could be safely managed and appropriately punished in 
the community--if'. these shortcomings in supervision were 
remedied. (This point also has been developed by Morris and 
Tonry in a much more thoroughgoing way in the aforementioned 
Between Prison and Probation--a book highly recommended to 
anyone interested in exploring this topic further.) 


To provide acceptable punishment and deterrence, community 
programs must provide penalties equivalent to short prison 
or jail sentences. Few now do this. Many require no more 
than a monthly visit to a case supervisor and a small fine 
and assessment of court costs. Public service orders are 
often for only for a hundred or so hours. These penalties 
are not comparable to six months or a year of confinement. 
So judges frequently have no acceptable alternative to in- 
carceration. 


Fines, of course, can be punitive, but simply making fines 
larger is no answer; that would only increase inequity. An 
amount trivial to the well-off may be entirely out of reach 
to the indigent. 


There is, however, one medium which can serve to translate a 
sentencing guidelines score into either a term of confine- 
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ment or a sanction in the community. That is time. It is a 
commodity we all receive in more or less equal expectation. 
We cannot buy or store it and it presumably has similar 
value to rich and poor. One reason prison is punitive is 
that it takes away time from people’s lives. But that can 
be done in the community too--and that is the key. If 
sentencing guidelines call for a year's punishment, then 
2000 hours of public service; or house arrest for a year; or 
a fine which is equivalent to a year's income (the "day 
fine" used in some Scandinavian countries is an exact 
precedent to this) may provide adequate sanction. A one 
year penalty need not be exacted in one year--the fine or 
public service can be spread out over several years so the 
family can still be supported. 


Few of us would dismiss a fine of a full year’s earnings as 
a minor burden. The first reaction may even be that such a 
penalty is too harsh; but that is because we are not accus- 
tomed to contemplate the real meaning of a year or two in 
prison. Anyone preferring the latter would have that 
choice. And any who fail to comply with the agreed to sanc- 
tion would finish the balance of time owed behind bars--we 
would have to insist on that to maintain the integrity of 
the process. 


Adequate punishment can be provided in community programs by 
basing all sanctions--and not incarceration alone--on sen- 
tencing guidelines. The court would determine the nature of 
the sanction, depending on the offender’s circumstances-- 
whether fine, or public works, or some combination or equiv- 
alent, based on time. 


The second requirement for community programs is that they 
must not present undue risk to the public--this mandates 
proper screening. The dangerous, the persistently recidi- 
vistic, the predatory sex offender, and the professional 
criminal, must be excluded. For the remainder, if the sen- 
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tencing guidelines call for terms of two years or less, a 
community sanction would be presumed. 


Supervision in community programs must also be adequate to 
minimize further criminal acts. This should not be confused 
with the supervision necessary to monitor compliance with 
the sanctions or obligations imposed, nor does it have to do 
with provision of treatment or training for those with vari- 
ous addictions or disabilities. These functions are also 
essential, but the public protection issue is control, not 
retribution or social work. To provide that control, we 
propose only two supervision levels: "standard" and 
"intensive". | 


The standard supervision level is reserved for those seen as 
presenting low risk of continued criminal acts--but whose 
behavior will be monitored to confirm that determination. 
Checking for arrests or other police contacts, weekly 
confirmation of employment, and drug testing are basic 
requirements of our proposal. Standard supervision, 
therefore, -would be more demanding then traditional 
probation as it is to often practiced now. 


Because drug use is strongly associated with criminality, 
and mandatory random testing discourages use--and since 
early detection is necessary for effective intervention-- 
regular testing of all offenders is also an essential ele- 
ment of both standard and intensive supervision. Standard 
supervision cases who begin to falter can, if confinement is 
not required, be moved to intensive supervision. 


The intensive supervision level would provide much more 
Structure for those requiring more control to remain crime 
free. Іп addition to. meeting the standard supervision re- 
quirements, offenders in this level would be under some form 
of curfew--either in community residential facilities, mini- 
mum security jail units, or at home under electronic moni- 
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toring. The newest of these options, electronic monitoring 
at home, is gaining in popularity because it is cheaper, it 
provides more flexibility than jails or half-way houses, and 
the technology is now quite reliable. But the purpose in 
each case is to keep offenders in their residences during 
high crime risk non-work hours. 


While intensive supervision does not provide the total inca- 
pacitation of imprisonment, the requirement that offenders 
work, be drug free, and off the street during leisure times, 
should considerably reduce the risk of new crime. Reports 
from intensive supervision projects across the nation have 
been encouraging and tend to support this belief. 


The types of supervision called for here are not untested. 
Intensive probation, prison pre-release, and electronic mon- 
itoring programs are scattered throughout the country now. 
They do not, however, represent standard practice, and they 
do not provide for sanctions in any systematic way. 


If community programs can be made acceptable to the public 
by providing adequate punishment and supervision, they 
should have some real potential for slowing the growth of 
the nation’s prisons. It is likely that in many jurisdic- 
tions at least one fourth of those now committed to prison 
could be diverted to community programs supplying the fea- 
tures just described. But even if that were not so, what is 
certain is that these programs would begin to provide appro- 
priate sanctions and would present less risk to the public. 


5. Productive Work Should be the Major Orientation of Time 
Served (In or Out of Prison). 


It is clear to many that offenders should be required to 
work productively, pay restitution to the victims of their 
crimes, and contribute to their own support as well as that 
of their dependents. The problem is that this goal is seldom 
pursued vigorously in the community, where it is achievable, 
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and is not achievable in secure prisons because of barriers 
to gainful employment. 


Every able-bodied offender--in prison or out--should be re- 
quired to contribute toward these ends. Some, in minimum 
security prisons, do work on public works projects or for 
private employers under work-release status. But many in 
secure state prisons simply idle away their time, doing lit- 
tle or nothing. They may have token jobs, doing kitchen 
work, or clean up or other routinized chores, but these as- 
signments demand little and pay less. They tend to be make- 
work jobs in which two or three people do the work of one. 


In secure state prisons the only truly productive employment 
is in prison industries. Since prisoners who work there re- 
ceive either a wage from the profits or time off their sen- 
tences, they work productively. But few states can provide 
industries employment for more than ten percent of their 
prisoners. This is because of limited markets and produc- 
tivity problems unique to the prison work-place. One 
obstacle is opposition arising out of fear that prison labor 
and prison-made products will cut into free-world employment 
and product sales. 


Such concern is understandable, and difficult to overcome, 
but it makes for short-sighted policy. Employable prisoners 
represent a small fraction of one percent of a state's popu- 
lation--too little to present significant threat to free 
world business or labor--and if employed productively they 
would cease to be a dead-weight tax burden. The cost of op- 
erating prisons would go down, and the readiness of pris- 
oners to work productively when released should go up. 


If prisons operated as they should, the state would furnish 
only the bare constitutional necessities, such as food, 
clothing, and medical care. Any improvements to that stan- 
dard of living would have to be purchased from earned in- 
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come--as we in the free world must do. Outside sources of 
income would be impounded as enforced savings to avoid cor- 
rupting this principle. 





Wwe don't require this, of course, because we cannot. We 
can’t ask prisoners to pay for things with wages we don’t 
let them earn. It is time to abandon the laws and policies 
which prevent prisoners from being allowed--and required--to 
work responsibly. 


Restoring some of the harm done to the victim, and con- 
tributing to family support, would give meaning to at least 
some lives in prison which is now lacking. The work re- 
quired to earn those wages would provide discipline toward 
legitimate work after release. 


CONCLUSION 


When we consider that the expansion of our prisons owes so 
little to any increase in crime, and that it has contributed 
even less to any decrease, it may seem unnecessary to ask 
whether building these institutions was an expensive mis- 
take. But it is the wrong question. 


Because of the flood of prisoners into the gates, there was 
no choice but to build the institutions to hold them. What 
should be questioned are the policies which created that ne- 


cessity. Only when we decide what our policy toward the 
control of crime should be can we determine what resources 
are really needed. Without the basis of a rational 


sentencing policy, arguments about the necessity of prison 
construction are little more than political pillow fights; 
they can have no real substance or substantial conclusion. 


The single answer to often sold to the public for dealing 
with crime has been to "get tough," and that has been 
equated with increased imprisonment. It is the wrong 
answer--in part because it proposes as a general remedy an 
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expensive solution with limited utility. It is true that 
there are those who must be removed from society for consid- 
erable time--and prisons do that well. But for the majority 
of offenders who can be controlled without confinement, a 
tough and responsible community corrections program has more 
potential for deterring and controlling crime than апу 
changes we are likely to make in the prisons. 


At some point society must recognize that corrections, in 
the community or in prison, has limited potential for 
control of crime. This is because sanctions applied after 
the crime has occurred come into play far too late and leave 
the sources of the problem untouched. AS a permanent 
underclass becomes more deeply entrenched in the United 
States the crime problem can only worsen. We are already 
seeing in the inner-cities what happens when crime becomes 
perceived as the only road to prosperity. No matter how 
severe the penalties, they weigh little against a life of 
deprivation. The major protection against crime does not 
lie in finding room for ever increasing numbers in prisons; 
it lies in finding room for them in our society. 


Thank you for your attention. 
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IS IT POSSIBLE? WHAT MAY THEY BE? 
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INTERNATIONAL SYMPOSIUM ON THE 
FUTURE OF CORRECTIONS 


Session 3.1 


Identification of Core Values 
Is It Possible? What Might They Be? 


J. David McCord, Ottawa, Canada 


The Church Council on Justice and Corrections is a 
national, ecumenical organization mandated by the 
member churches of the Canadian Council of Churches and 
the Canadian Conference of Catholic Bishops to 
sensitize church communities and the wider public about 
the need for criminal justice reform. Up until the 
Council's creation in the early 70's, church 
involvement in corrections almost entirely consisted of 
the provision of chaplaincy services. The Council 
emerged out of a strong sense that issues of justice 
needed to be addressed, issues such as disparity in 
sentencing, native over-representation in prison and a 
perceived public cynicism regarding the criminal 
justice system. Over the past 15 years, the Council 
has been served by men and women from across the 
country who come from very different backgrounds of 
training, knowledge, experience and expertise. They 
include a former head of Corrections, an ex-inmate, a 
former head of the Parole Board, victims, a former 
Commissioner of the Law Reform Commission, chaplains - 
serving in federal and provincial prisons - aboriginal 
people including a chief, bishops, prison volunteers 
and senior academics, - all volunteers bent on 
exploring the relationship between faith values and how 
justice is done here in Canada and how it should be 
done. 


The Church Council, in concert with several 
other national voluntary organizations, played a key 
role in developing strategies and resource materials 
which focused on the human dimension to the debate over 
the death penalty with the result that the exercise of 
such state violence was again rejected by parliament in 
June 1987. On other issues such as the building of 
penitentiaries in remote places, for example, Renous 
and Port Cartier, we clearly stood opposed - and lost. 
The experience Was a fascinating study of the interplay 
of principles, policy, and ...politics - a factor not 
to be overlooked in the discussion of core values. The 


issue around the allegations of torture and abuse of 
inmates by staff, following the riot at Archambault 
penitentiary in 1983, is one of the most difficult with 
which our Council has had to deal. The lessons 
learned, if indeed they have been, were at great cost 
to our national pride, but ultimately all systems must 
be accountable to the truth and to the people they are 
designed to serve. This applies to churches as they 
deal with the revelations of sexual abuse of children 
by staff in residential schools both aboriginal and 
others, as well as correctional institutions. The 
instinct for institutional self-preservation and cover- 
up, to maintain one's self or public image is very 
powerful, the public airing of our shame and failures 
is very painful. No discussion of core values could be 
complete without such a reference. For it is only by 
seeking the truth about ourselves and our systems that 
we can truly be free people. 


It might help to clarify where I'm coming from by 
sharing a bit of my "correctional journey". 


I entered my first prison as a chaplain in 
training naively confident in my capacity to contribute 
individually and collectively as a team player to the 
rehabilitation, correction and "redemption" of its 
wayward residents. I believed, much like most citizens 
of the time (early 60's), that inmates had been duly 
processed by one of the world's best justice systems 
and truly needed to be removed from the wider society 
for their own good, as well as that of the wider 
community, for an appropriate period of time to a 
modern training facility where their human dignity was 
respected, where they could come to understand the 
error of their ways, be taught useful skills in a 
healthy disciplined environment, and be returned to the 
community as productive citizens. Expectations around 
the newly trained staff and the truly progressive 
programs to be implemented in the new Cowansville 
institution ran very high. Everyone I knew would have 
subscribed wholeheartedly to thé new mission statement 
of the Correctional Service of Canada. 


Four experiences, however, were pivotal in 
removing the rose coloured glasses I wore in those 
days. | 


The first challenging experience, within a few 
months, had to do with an inmate who came to see me 
because he claimed he was not receiving proper 
attention from the doctor. His problem was that of a 














"leaking testicle", caused by police brutality! When I 
gazed blankly in disbelief - his anxiety level rose and 
tears trickled down his cheeks. "If you don't believe 
me, who will?". "Would you believe me if I could prove 
it, and then will you help me?" I reluctantly said yes 
and added that the proof would have to be "good". 

There had been several armed robberies in the area and 
still no arrests. The determined police forced him to 
finger the members of the gang. He claimed that the 
police arrested him on suspicion and, to get 
information, several officers brought him to a room in 
the basement of the police headquarters, stripped him, 
put him on the table, beat him, and when he refused to 
squeal, one of the officers removed his boot and 
smashed his testicles against the corner of the table. 
The prisoner knew that I was acquainted with one of the 
officers who was standing guard outside the room. He 
challenged me to approach the officer in confidence to 
test the truth of his story. He had indeed told the 
truth. This was justice? If the medium is the message 
- what a message! 


The second story has to do with a prisoner who 
informed me that there had been an audit of supplies in 
the industrial section at the Cowansville Institution, 
which had revealed that there were tens of thousands of 
dollars of missing supplies. He said that a top secret 
investigation was proceeding in the institution. Again 
in disbelief I trotted off to the head of security. 
Behind his closed door I told him of the rumour. His 
momentary peculiar look gave way to a line of 
questioning which verged on accusing me of disloyalty, 
and gullibility for being taken in by an inmate. 

Within the month, a headline announced that the Québec 
and Ontario regions of the penitentiary service were 
being investigated for the loss of over one quarter 
million dollars of supplies. Who was rehabilitating 
whom? Who could be relied on to tell the truth? 


The third incident involved a young prisoner from 
Holland, just out of high-school, caught at Dorval 
airport with one pound of marijuana, and sentenced to 
seven years in prison - the mandatory minimum penalty 
at the time. Within one week of his arrival at 
Cowansville pen there was an attempt to kill him 
following a rape. This time it was a group of in mates 
who stood outside in the corridors to keep "guard" as 
part of a drug deal. The ethics of might is right - if 
you can get away with it - of power over powerlessness 
- were in evidence both among the keepers and the kept. 





The fourth experience had to do with the arrival 
of a person sentenced to two years for joy-riding. 
Curious as to why this person ended up in a federal 
penitentiary, I consulted the dossier. I learned that 
this was his eighth similar offence. The judge, 
reflecting the common thinking of the time, felt that 
the federal prisons were better equipped than 
provincial jails to teach trade skills and opted for an 
appropriate sentence so that the offender could learn a 
trade. Sadly the lad in question was the product of 
some 20 foster homes and had a very low I.Q. Not 
incidentally, I believe, the last car he stole belonged 
to a prominent Montreal doctor! The last I heard of 
him, he was in Stoney Mountain Penitentiary for a 
violent offence. He apparently had learned a trade, 
but one very different from that intended by the judge! 


These examples among many such incidents led me to 
call into question what the system was all about. This 
was the beginning of my quest to distinguish reality 
from rhetoric. 


As the months turned to years many other 
assumptions and preconceptions were undermined. I not 
only learned that inmates do often tell the truth, but 
that authorities can and do lie. Systems have a 
tendency to self-preserve even at the expense of the 
truth. There was a constant running battle or power 
struggle between the administration and the inmate sub- 
culture (the muscle) which at times called into 
question who was really in control. Virtually every 
well intentioned administrative initiative somehow got 
twisted, undermined or off track, ie. shops and special 
programs, rather than being places of learning skills, 
were largely rated as the best places to do easy time 
or curry favours So as to look good for parole. Some 
who really wanted to be in training programs were put 
to work on maintenance chores in order to meet the 
institution's needs. Staff who tried hard to establish 
relationships with inmates paid dearly. A friend of 
mine, a local scout leader, who, in my estimate, was 
the most humanly aware and astute of the industrial 
Staff, was bludgeoned to death in his shop. One staff 
member was disciplined for fraternizing with ex-inmates 
or inmates on temporary absence. I watched inmates 
submerge their true feelings behind hardening masks of 
"L couldn't care less", and scheme as to how to disrupt 
or subvert anything and anyone who was vulnerable. For 
others survival was the highest goal and it often had 
its group imposed price: Fear, bred of intimidation, 
stalked the corridors and cell blocks, loneliness and 
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anomie, repressed and quiet desperation, and longing 
for human intimacy characterized the silent hours in 
the cell. 


I also slowly came to learn that the vast majority 
of the individuals I was dealing with were themselves 
Victims; victims of poverty, abuse, sexual and 
physical, emotionally scarred, mentally handicapped and 
dyslexic for whom the prison environment, with very few 
exceptions, could only increasingly exacerbate their 
problems. 


In spite of all the hard work, including marathon 
group reality therapy sessions with the psychologist, I 
left confused, bewildered, bald and deeply conscious 
that something was profoundly awry. In the early 70s 
when I began to work for the Council, the Law Reform 
Commission of Canada had just come into being. In its 
1976 annual report it stated: 


",..the whole system resembles a vast 
machine, sucking people in one end, spewing 
them out the other and then sucking them in 
again... Our prison population contains a 
quite unrepresentative proportion of poor, of 
disadvantaged and of native offenders. The 
richer you are, the better your chance of 
getting away with something. Is it that rich 
men make the laws and so what rich men do is 
not a crime but simply shrewd business 
practise? Ог is it that position and wealth 
protect the rich against intervention? For 
all the respect we pay to justice and 
equality, we still have one law for the rich 
and another for the poor." 


I knew then that I was not alone. Alas, not much 
has since changed, except perhaps that I sense more 
people are seeing the same reality. 


A multitude of studies and investigations have 
ensued. Іп Canada the Law Reform Commission has 
written volumes including a new model criminal code. 
There has been the Criminal Law Review, The 
Correctional Law Review, and a Police Powers Project. 
There has been the Carson Report, the Badgley Report, 
the Fraser Report and the Report of the Standing 
Committee on Justice and Solicitor-General (Daubney). 
And these are just some of the recent ones. Each one 
adds to the awareness that our system is fundamentally 
flawed. 





To fully understand this problem we believe 
requires that we engage in the exploration of the 
system's core values: the ones it says it. believes in 
or aspires to and the ones by which it in fact 
operates. 


A VIEW FROM THE SIDELINES: 
Corrections, Problems rooted in Systems Problems 


At its simplest, the common prescription for 
justice to be done is that the good should be rewarded 
and the evil punished. In the state's attempt to seek 
fairness and equality, it institutes laws which define 
crime and prescribe punishments. To enforce compliance 
its police apprehend; its courts, with elaborate ritual 
and refined procedural safeguards, determine guilt; its 
judges order punishment, popularly viewed as prison 
terms; and its correctional authorities provide prisons 
in which offenders pay their debt to society. In 
essence, the cops, courts & cages continuum's purpose 
is to punish. (A poster prominently displayed in a 
U.S. police headquarters reads, "trail'em, nail'em & 
jail'em"). Its rituals are also intended to deter, 
denounce, incapacitate and rehabilitate. 


As to deterrence, increasing rates of crime 
indicate its not working. While the public's faith in 
the deterrent effects of harsh punishment appears 
unshakable, Professor Douglas Cousineau of Simon Fraser 
University, reviewing the latest literature for the 
Sentencing Commission of Canada, concluded: 


"We contend that there is little or no 
evidence to sustain an empirically justified 
belief in the deterrent efficacy of legal 
sanctions." 


As to rehabilitation, correction's success is 
assessed by rates of recidivism. According to The 
Criminal Law in Canadian Society: 


"it is generally agreed that the system 
cannot realistically be expected to 
rehabilitate unwilling offenders." 


As to Equality Before the Law, there are few who 
would argue that equality is an operative factor in the 
criminal justice system. Ask a prisoner, a 
sociologist, an aboriginal - ask the average citizen! 








Denunciation and Punishment: - Denounce and punish 
it does well - but at what cost! 


Critical to our analysis of the frustrations and 
mal-functioning of the current system is its adoption 
Of a crime-guilt-blame-punish ideology. Crime is 
activity which leads to punishment (at least for some). 
Punishment is what we do to people who commit crimes. 
Justice is the exercise of determining just how much or 
how little is administered. The operative symbol for 
justice is prison bars (euphemistically termed 
"Corrections"). It is the place of punishment, by 
means of deprivation of freedom but not ostensibly for 
punishment. Alas, as my stories demonstrate, it is 
much else! It's fairness on the justice scale is 
measured by days, months, years. "Corrections" 
regardless of whatever ancillary core values it tries 
to incorporate finds its nemesis in the reality of its 
punishment mandate. 


If it is true that the system, measured by its own 
declared goals, is ineffective in dealing with crime 
and criminals, why does it have such public support at 
least in calling for more and harsher punishment and in 
the politicians' willingness to make funds available? 


It is here that other values emerge. I offer the 
following four considerations. 


The first value is the maintenance of power based 
on fear induced by the threat of crime. It is 
difficult to assess just how powerful a tool this is. 
When people hear that crime is increasing, they seem 
willing to pay the price of their fears thinking that 
more of the same will work better - more laws, more 
police, more prisons - ie. more punishment. The image 
of the man in "cons" clothes in the revolving door, 
used in the last American election, is a case in point, 
with its message of more severe punishments for 
criminals and the need to stop the revolving door. 
Political manipulation and media sensationalization 
feed and maintain this dynamic. Few ask "Is there a 
better way, a better process, a more humanly effective 
method to do justice?" 


J. H. Reiman wrote: 


A criminal justice system is a mirror in 
which a whole society can see the darker 
outlines of its face. Our ideas of justice 
and evil take on visible form in it, and thus 








deep relief. Step through this looking glass to 
view the American criminal justice system - and 
ultimately the whole society it reflects -from a 
radically different angle of vision. 


In particular, entertain the idea that the 
goal of our criminal justice system is not to 
reduce crime or to achieve justice but to 
project to the American public a visible 
image of the threat of crime. To do this, it 
must maintain the existence of a sizable or 
growing population of criminals. And to do 
this, it must fail in the struggle to reduce 
crime. i 


= J. H. Reiman, The Rich Get Richer and the 
Poor Get Prison 


The second value is the avoidance of pain. The 
punishment place with its walls and public 
inaccessibility, hides the real human pain. Punishments 
were formerly administered on the community commons, in 
full public view - drawing and quartering, flogging, 
execution, stocks... There the pain was experienced and 
made visible. It had a human face. Therein were the 
seeds of their ultimate popular rejection. Few now see 
the special handling units, or feel the anxiety of the 
threats to violence which stalk prison corridors. 
Prison pain which I described earlier is largely 
invisible. Prison punishment is an abstraction which 


is easy to tolerate and support especially in the guise 


of rehabilitation. By making the reality behind 
euphemisms and noble ideals, and by ghettorizing 
offenders out of sight, society can avoid the painful 
truth of its own failings. | 


The third value is that punishment and 
incarceration provide the community with an instrument 
of corporate scapegoating. Criminals get what they 
deserve! They are guilty! They are evil! They, like 
the biblical scapegoats, are then sent away into the 
wasteland. The "bad", by being removed, by implication 
make the rest of us feel "good". With the spotlight on 
them our complicity can be hidden. The "evil" by being 
banished, by being purged from our midst, provides 
society with the illusion that life for the remaining 
"righteous" will be purer. This dynamic, this 
cathartic vengeance is undermined when the parole 
mechanism comes into play ~ when the scapegoat returns. 
But in the meantime it makes us feel safe and good. 
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The fourth value is economics: Criminal justice 
is a lucrative enterprise. (So was slavery!). It is 
one of Canada"s major industries. Communities vie with 
one another at the prospect of a new "correctional. 
facility", especially where there is low employment and 
localities are desperate for economic stability. The 
dynamic becomes intense when wedded to political 
decision making. I witnessed this in the building of 
the Cowansville penitentiary in a swamp when the local 
M.P. happened to be a cabinet minister. Canada 
witnessed this with the building of the Renous and Port 
Cartier penitentiaries in remote areas. And then there 
are all the ancillary services: security, electronic 
surveillance, riot gear, etc. "Corrections" not only 
provides a community with economic advantage, it is a 
growth industry. 


An American institutional reformer Jerome 
Miller, states: 


"Large institutions do not exist because they are 
effective, because they cut crime, because they 
treat people well; they exist because they provide 
jobs and in the more corrupt states because they 
provide political patronage." 


The tragedy, when we look at the system in this 
light, is that these operative values have nothing to 
do with the situations of prisoners, whose needs the 
system is ostensibly designed to serve. It is also 
profoundly beside the point in dealing with the needs 
of victims and their families, and in dealing with the 
problem of crime. 


It makes the term "criminal justice" ring hollow. 
Where then do we go? 
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A NEW APPROACH IS NEEDED 


Our many retreats, conferences, consultations, 
with victims, prison staff, families, and criminal 
justice practitioners at all levels, brought us to 
Start questioning basic assumptions. Over the past 
several decades, there has been a growing awareness 
that the way we perceive and define a problem will 
determine the nature and direction of the solutions we 
think appropriate. 


If the primary concern defining our social 
response to crime is to uphold the law, the problem to 


be addressed is: "how should the courts deal with those 


who have broken the law?" However, if our concern has 
more to do with people and relationships, then the 
problem is defined differently: "What is the role of 
the courts in repairing the personal harm or broken 
relationships resulting from criminal activity?" 


Our understanding of the problem and our response 
depend on our perception of reality - sometimes 
referred to as a "paradigm". Different people looking 
at the same problem from a different perspective or 
paradigm will understand and define that reality 
differently and may therefore reach a different 
conclusion about what should be done. A paradigm is a 
way of seeing "the total picture" of an issue, and the 
meaning of the parts in relation to one another. As 
Anne Wilson Schaef and Diane Fassel observe, 


A paradigm is a belief and explanation of 
observed phenomena that a specific community ` 
of people share. It is what they all believe 
about the way things are. A paradigm is both 
content (ideas) and process (method). 


PARADIGMS OF CRIMINAL JUSTICE 


The paradigm of justice which has dominated 
Western Society goes back to Roman times. 


According to the present paradigm of justice 


. (essentially retributive), (1) crime violates the state 
and its laws; (2) justice focuses on establishing guilt 


(3) so that doses of pain can be measured out; (4) 
justice is sought through a conflict between 
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adversaries (5) in which offender is pitted against 
state; (6) rules and intentions outweigh outcomes. One 
Side wins and the other loses. 


According to the emerging paradigm of justice 
(essentially restorative), (1) crime violates people 
and relationships; (2) justice aims to identify needs 
and obligations (3) so that things can be made right; 
(4) justice encourages dialogue and mutual agreement 
(5) gives victims and offenders central roles, and (6) 
is judged by the extent to which responsibilities are 
assumed, needs are met, and healing (of individuals and 
relationships) is encouraged. (See Comparisons - 
APPENDIX A) 


The question facing us is: 


Which paradigm expresses our emerging 
perception of reality and the values and 
morality to which we are committed? | 


In the remainder of this paper we will look at the 
basic values or set of principals which could guide 
sentencing and "corrections" crime were to be addressed 
from the perspective of a paradigm which defines it as 
harm done to people. The implications of addressing 
crime from this standpoint are by no means fully 
understood as yet. To suggest a new paradigm is not to 
offer a pat answer. It is not a program, a concept or a 
solution that will provide the definitive response to 
the problem of crime. Developing a new perspective or a 
new paradigm means engaging in a process with an 
awareness of factors and dynamics hitherto ignored. A 
different approach to the phenomenon of crime will 
Suggest, allow for, even necessitate creative, new 
responses which better attend to the needs of victims, 
offenders and communities because from this viewpoint, 
these human needs are what really matters. The newness 
in this approach arises not from its novelty but from 
an openness which recognizes the relevance and critical 
importance of insights and values long held and deeply 
rooted in our own Judeo-Christian tradition. 


Many have contributed to the evolution of the New 
Paradigm: The development of the victim movement and 
of Victim offender Reconciliation Programs came about 
because of the failure of the present system to deal 
with victims in a satisfactory manner. Alternative 
justice movements have emerged in San Francisco's 
Community Boards and the conflict resolution movement. 


eee < - 


—— —soí —— 


12 


The potential these programs offered stimulated 
further reflection and probing of the present system. 
Legal thinkers and criminologists in Europe, the United 
States and Canada began to realise that to give 
relationships priority meant fundamentally changing the 
nature of doing justice. Theologians joined the 
discussion pointing out that addressing the harm done 
by crime more closely reflects the Biblical perspective 
of justice. Aboriginal people have also affirmed that 
their approach to justice was to deal with "crime" ina 
manner which promoted healing and problem solving 
within the community. We are only beginning to discern 
and rediscover the relevance and benefits of our varied 
and historical precedents. 


The following are principles which embody values 
consistent with a response to crime that emerges out of 
the "new" paradigm. 


i, Denunciation: When a crime has been committed, 
society should take responsibility for identifying 
or naming the "evil" that has been done before 
solutions are sought. 


Denunciation is a first important step in 
acknowledging that harm has been done, that an act is 
socially reprehensible. It is critical for the victim. 
The behaviour, not the person is denounced as a first 
step in holding the offender accountable. 

Imprisonment, however, is not the only, or the best, 
currency of denunciation. 


2. Victims needs are central: Victims ought to 
receive the care and support they need for healing 
and recovery. 


Victims should not be "footnotes to crime". 
Priority should be given to addressing the needs of 
individual victims. Feelings of pain, anger and guilt 
can debilitate for years. Victims should receive the 
care and support necessary in order to heal and move on 
with their lives. 


3. Truth telling is important: 

The development of a non-threatening context іп 
which the truth could come to light should be one 
important goal of the criminal justice systen. 


When people harm others (commit crimes), 
establishing the truth or unveiling the real context of 
the crime is of great importance in dealing with the 
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harm. The truth telling process must include the 
history of both victims and offender leading up to the 
crime, the nature of the harm done and the consequences 
for all concerned. The adversarial system is based on 
proof not truth, and actually encourages offenders to 
lie or camouflage their actions. 


Discovering the truth is not the same as 
determining quilt. Most human conflicts are not black 
and white. Conflicts are multi-dimensional and involve 
deep emotion. In suggesting that truth-telling is a 
goal in and of itself we bear witness to the healing 
that takes place for all when a common understanding of 
the truth is articulated and acknowledged. 


4. Offender accountability: Offenders ought to be 
held accountable for the harm they have done. 


Accountability is not just doing time or paying a 
fine. It involves an acceptance of responsibility for 
the harm which has been done and participation in the 
necessary actions to make it right. The constructive 
nature of this activity adds a purpose and meaning 
which is not apparent in punishment generally and 
imprisonment most specifically. This acceptance of 
responsibility must not be limited to the offender 
only. It demands honest and a wholistic perspective. 
It requires taking into account the hurt caused both by 
the individual and by society. 


There is more to a criminal act than the act 
itself. Often it is the end of a whole string of social 
problems and complex interpersonal conflicts. Family 
violence, child neglect, drugs, alcohol, unemployment 
and illiteracy are some of the symptoms of social 
breakdown which precede crime. Jealousy, greed and 
desire for control over others take many different 


forms. * 


5. The process should help people get on with life: 
Establishing healthy relationships among people 
must be given priority. 


If crime is harm done to people and the goal of 
justice is to contribute to making peace between those 
hurt and those who have inflicted the hurt, the end 
result of the intervention of the criminal justice 
system should be that everyone concerned goes on to 
live as full a life as possible, making whatever 
contribution is possible to the well-being of society. 
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This involves treating persons with dignity, as 
people who can act responsibly rather than as objects 
who are sentenced. It is far better to have offenders 
come to the point of voluntarily agreeing to an amount 
of restitution than having it imposed on them. It is 
better to have those who have committed violent crimes 
do something which contributes to the well-being of the 
victim rather than simply be deprived of liberty and 
forced to survive in prison. 


This is not to say that one is always successful 
in establishing rapport or even achieving a voluntary 
settlement. However, the fact that it is a better way 
should make this an overarching goal of the system, 
wherever possible. 


When acted upon together these principles open up 
the possibilities for another way of doing justice. 
They flow out of a new paradigm which is difficult to 
name. It has been referred to as both the 
reconciliation and the restorative justice model. For 
some the term "reconciliation" implies an all too easy 
resolution of traumatic human conflict, while for 
others "restorative justice" implies restoration to a 
status quo that was already unjust. Recognizing these 
limitations we still use the terms preferring to help 
people understand an expanded definition of the term as 
part of the educational process around the new 
paradigm. 


PIE IN THE SKY? 


Possibly. However, we do know that experiments, 
like Victim Offender Reconciliation Programs ( VORP), 
are taking place and people are realizing a relatively 
high degree of satisfaction in experiencing justice. 


It is helpful to reflect historically. Take for 
instance, the witch hunts and trials which 
characterized Europe in the 15th century with their 
widely held sacred and moral justifications. Or the 
slave trade. Or the collapse of the communist 
experiment in the last decade. The questioning of 
basic assumptions can bring major social 
transformation. The German criminologist Sebastian 
Scheerer, observed; 


"There has never been a major social 
transformation in the history of mankind that 
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had not been looked upon as unrealistic, 
idiotic, or utopian by the large majority of 
experts even a few years before the 
unthinkable became reality" 


Elements of the new paradigm are appearing in 
officlal documents in Canada. The Criminal Law in 
Canadian Society (1982) is the first to acknowledge 
"reconciliation" as a value. 


In August 1988, the Canadian Parliament's 
Committee on Justice and the Solicitor General released 
a report on sentencing, corrections, and parole 
entitled Taking Responsibility. i 


The purpose of sentencing is to contribute to the 
maintenance of a just, peaceful, and safe society by 


holding offenders accountable for their criminal 


conduct through the imposition of just sanctions which: 


a) require, or encourage when it is not possible to 
require, offenders to acknowledge the harm they 
have done to victims and the community, and to 
take responsibility for the consequences of their 
behaviour. 


b) take account of the steps offenders have taken, or 
propose to take, to make reparations to the victim 
and/or the community for the harm done or to 
otherwise demonstrate acceptance of 
responsibility. 


с) facilitate victim-offender reconciliation where 
victims so request, or are willing to participate 
in such programs. 


d) if necessary, provide offenders with opportunities 
which are likely to facilitate their habilitation 
or rehabilitation as productive and law-abiding 
members or society. 


CONCLUSIONS AND CAUTIONS 


1) Paradigms are not panaceas. Our quest is for a 


more humanly satisfying process by which justice 
can be experienced for victims and families, 
offenders and families and the community. A new 
way of responding to crime born of such a vision 
is what is needed. We all need to explore 
possibilities together.  Shoring up or patching 


2) 


3) 
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what exists will not do. An aeroplane with two 
flapping wings won't fly. With six wings it still 
won't fly, not even if we make them move more 
quickly. 


In whatever is emerging, victims are going to have 
a much more central role and their needs must be 
addressed more thoroughly. However, there is an 
acute danger that victim considerations will be 
simply appended to the existing system to appear 
to give it more legitimacy. Tokenism is never an 
answer. 


If one accepts that we are in the early stages of 
a major justice paradigm shift, there are two 
critical factors to which corrections ought to 
give serious attention. 


a) As a matter of priority the truth must be 
told about the prison/punishment experiment (just 
200 years old). Public confidence in what the 
prison can do needs to be based on reality. 
People in the know, practitioners in the widest 
sense, know what the human face of pain is behind 
the walls. 


Only we can allow, even encourage, that face to be 
seen and heard by society at large and politicians 
in particular. 


Only we can help prisoners and their families - 
yes and quards (turnkeys) - articulate their human 
experience, their "reality" and tell just how 
painful and how demeaning prison life is. 


Only we can explain the roots of rage which are 
bottled up in a prison, where prisoners see so 
clearly how arbitrary incarceration is, how it 
discriminates against races and classes and how 
difficult it is to overcome the virtually 
permanent stigma of a prison record. 

Only we can say convincingly that there is no 
relationship between the rate of incarceration and 
the rate of crime. It is our responsibility to 
speak out against this pretence. 


Only we can say with credibility to society and 
politicians that more of the same won't work and 
why! 
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Only we can relinquish the temptation to make the 

prison system look like a club med - a place with 

the best programs, the best medical care, the best 
in training facilities (shops, gyms), etc. 


Only we can declare that prisoners are not 
unidimensional/stereotypes - thieves, sex 
offenders, dangerous offenders, murderers. We 
have insight into the real person, his or her 
social history, and life context and problems. We 
know they are not all evil. We know we are not 
all good. 


Only we can explain why "doing time", no matter 
how "tough" in terms of years in prison, bears 
little relationship to the condemned getting his 
or her act together. 


Only we can give voice to our doubts and deepest 
frustrations. | 


Only we can communicate what was said by а former 
prison social worker and analyst Lorraine Berzins: 


"We deal with a system that indulges in 
powerful scapegoating techniques to disguise 
society's inability to deal with the poor, 
the homeless, the mentally ill, the learning 
disabled, the breakdown products of a 
competitive, materialistic, hierarchical 
ethic -our social sin." 


As Gandhi said “Injustice must be made visible", 
Until the public's good conscience about prison is 
undermined we are doomed to be stuck in the old 
paradigm. | 


Telling the truth will take courage! 


But it up to us to become proactive in saying that 
prisons are a urgent ecological problem. Just as 
we can't unthinkingly continue to throw away our 
waste in ever increasingly large garbage dumps, 
with it's threats to the air and water which are 
essential to our survival, so we can't treat 
"problem" people as if they were disposable and 
place them in institutions like human waste in 
cesspools of evil. We must stem the tide which 
leads from Alcatraz to Marion to Florence. 
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As a sign of our commitment and as a practical 
response, our Council, in concert with other 
National Associations Active in Criminal Justice 
(NAACJ) an association of some 20 national 
voluntary groups working the field, is currently 
proposing an amendment to our criminal code which 
would add an alternative option for. the crown for 
certain cases involving recourse to an alternate 
dispute resolution process which excludes the 
possibility of imprisonment. 


b) The second factor, if one accepts the 
need/desirability of a paradigm change, is that 
the correctional function, i.e. the service/ 
rehabilitation/resourcing function, would devolve 
to the community level and become much more 
clearly related to the court proceedings level and 
with social service delivery. Here it would hold 
more promise of effectiveness and may relevantly 
serve not only the offender and family, but 
possibly be expanded to include the victim and 
community. 


CONCLUSION 


The task of bringing into being a whole new 
approach to resolving human conflict is formidable. 
Yet we know that experiments are taking place and that 
people are experiencing satisfaction in doing justice 
along these lines. The challenge for us is to risk 
engaging in this search for the realization of a better 
way together. It is a challenge to creativity, 
boldness and insightful leadership. 


I am conscious of the fact that in agreeing to 
address this audience I have raised many questions 
which are not your pressing and immediate concerns, but 
I do in the hope that just perhaps if we take some 
initiative now, we and our successors, will not be 
sitting around a similar table in 20 or 30 years 
dealing with the same or similar issues, and might be 
at that point to which Ola referred in his opening 
comments as with the phenomenon of witch hunting and 
blood letting, we will be asking - how could they have 
done that in the name of Justice. 
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APPENDIX А 


Justice which seeks first to meet needs and to make right 
looks quite different from justice vhich has blame and pain at 
its core. The following chart attempts to contrast some 
characteristics and implications of the two concepts of justice. 


Crime defined as violation of 
the state 


Focus on establishing blame, 
on guilt, on past (did he/she 
do it)? 


Adversarial relationships and 
process normative 


Imposition of pain to punish 
and deter /prevent 


Justice defined by intent and 
by process: right rules 


Interpersonal, conflictual and 
nature of crime obscured, 
repressed; conflict seen as 
individual vs. state 


One social injury replaced by 
another 


Community on sideline, 
represented abstractly by state 


Encouragement of competitive, 
individualistic values 


Action directed from state to 


offender: victim ignored 
offender passive 


Offender accountability defined 
as taking punishment 


Offender has no responsibility 
for resolution 


Offender denounced 

Offence defined in purely legal 
terms, devoid of moral, social, 
economic, political dimensions 


"Dept" owed to state and society 
in the abstract 


Response focused on offender's 
past behavior 
Stigma of crime unrexzovable ` 


No encouragement for repentance 
and forgiveness 


Dependence upon proxy 
profeasionals : 





Crime defined as violation 
of one person by another 
(harm done) 


Focus on problem-solving, on 
liabilities and obligations, 
on future (what should be 
done?) 


Dialogue and negotiation 
normative 


Restitution as a means of 
restoring both parties; 
reconciliation/restoration 
as goal 


Justice defined as right 
relationships; judged by 
the outcome 


Crime recognized as 
interpersonal conflict; 
value of conflict recognized 


Focus on repair of social 
injury 


Community as facilitator, 
restorative process = 


Encouragement of mutuality 


Victim and offender's roles 
recognized in both problen 
and solution: 

victim rights/need 
recognized 

effender encouraged to 
take responsibility 


Offender accountability 
Gefined as understanding 
impact of action and 
helping decide how to mak 
things right 


Offender bas responsibility 
for resolution 


Harmful act denounced 


Offense understood in whole 
context - moral, social, 
economic, political 


Debt/liability to victim 
recognized 


Response focused on harmful 


consequences of offender's 
behavior 


Stigma of crime removable 
through restorative action 


Possibilities for repentanc 
and forgiveness did E 


Direct involvement by 
participants. 
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THE CORE VALUES May 1991 


Norval Morris 


Prison and probation take what the courts send them. And 
too often they are sent prisoners who should not be in 
prison, and probationers who should be in prison. 

Addressing the question of what are the core values of 
corrections requires, it seems to me, a consideration of the 
antecedent question: of convicted offenders, who should be 
sent to prison and who should serve a community-based 
punishment? 


Here, as elsewhere in the criminal justice systen, 
multiple purposes are being served, varying with the past 
wrong-doing, and qualities of personality and social danger 
of those sentenced. 


Ignoring for a moment these problems of improper 
sentencing and the need to disaggregate the grist of the 
mill of corrections, let me hazard a superficial statement 
of the core values of prison and probation. Prison: to hold 
the prisoner secure for the term of the sentence, in 
conditions as safe as a prison can in practice be, and to 
provide the prisoner with opportunities for self- 
development, because that is a basic value of a decent 
saciety and because the ex-prisoner who can support himself 
and who understands the psychological and social problems he 
faces is less likely to commit crime in the future. The 
parallel statement for probation varies only in that the 
ideas of holding secure and safe are deleted and instead is 
substituted the need to control and support the convicted 
offender іп. the community so as to minimize his likelihood 
of a return to crime while on probation; the reasons for 
facilitating his self-development are the same. 
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Rather than trying to unpack those dogmatic propositions 
in this paper, let me address questions antecedent to an 
analysis of the core values of corrections. Who should go 
to prison? Who should serve a community-based punishment? 
Over the years I have done some work on those questions; I 
hope that a summary of that work may be of use to those 
attending the Ottawa Conference. 


Ever since H.L.A.Hart's 1959 lecture to the Aristotelian 
Society, “Prolegomenon to the Philosophy of Punishment," all 
serious students of the criminal law have recognized the 
difference between the values that undergird the criminal 
justice system, as a system, and the values that justify the 
imposition of a criminal punishment on a convicted 
offender. This paper is addressed to the latter -- the core 
values to be served by the imposition of a punishment, and 
hence by those correctional officials charged with the 
responsibility of carrying out that punishment. 


( 
As the years pass, one gets increasingly troubled by | 

one's own past publications. Reliable scholarship seems to h 
presuppose no change of mind, no recognition of one's past 
errors. Let the ego suffer; let error be confessed. In 1974, i 
with juvenile brashness, I offered an extended, dogmatic 
answer to the question "Who should go to prison?" Let me 
repeat it now and discuss the extent to which I would still 1 
submit it for consideration as àn answer to that difficult ; 
question. i 


I then advanced three principles to guide the decision 
to imprison and three preconditions to such a sentence. Here 
is the 1974 package, in summary form; 

1. Parsimony 


The least restrictive (punitive) sanction necessary 
to achieve defined social purposes should be imposed. 


mee wh ш 


FY | 
H 


— — s. Í — Y s ee eee ele | 


< š 
" 
ue 
^ 


— 





m» mp ER S UE s= G = Um um 


Core Values:  Norval Morris 3 
2. Dangerousness 
Prediction of future criminality is an unjust basis 


for determining that the convicted criminal should he 
imprisoned. 


2. Desert 
No sanction should be imposed greater than that 


which is "deserved" by the last crime, or series of crimes, 
for which the offender is being sentenced. 


Those were the three principles -- principles which you 
already recognize I will soon have to qualify, and qualify 
severely. I also then suggested three preconditions to the 
imposition of a sentence of imprisonment, and these, I 
believe, stand in less need of modification or rejection. 
They were: 


A, Conviction by jury or bench trial ог an acceptable 
plea of guilty to an offense for which imprisonment is 
legislatively prescribed. 


AND . 


В. Imprisonment is the least restrictive (punitive) 
sanction appropriate in the case because: 


EITHER i) any lesser punishment would depreciate the 
seriousness of the crime(s) committed, 


OR ii)imprisonment of some who have done what this 
criminal did is necessary to achieve socially 
justified deterrent purposes, and the 
punishment of this offender is an appropriate 
vehicle to that end, 
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OR iii)other less restrictive sanctions have been 
frequently or recently applied to this 

offender, : 

AND 


l 
' 
i 
' 





C, Imprisonment is not a punishment which would be seen 
by current mores as undeserved (excessive) in relation to 
the last crime or series of crimes. 


` 
` 
` 
— 
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Over the intervening years I came to realize that this 
package suffered a major philosophical and practical defect 
-- and when philosophy and practice concur in rejecting 
one's ideas, one is in trouble! It lay in an understatement 
of the proper role of "dangerousness" in sentencing 
convicted criminals. Soon, in this paper, I shall try to 
deal with that defect; but before doing so it may be useful, 
by way of confession and avoidance, to carry forward to 1990- 
the story o£ previous submissions risked on this topic. 








In Between Prison and Probation, Michael Tonry and I | 
relied on the above three preconditions to the imposition of 
a sentence of imprisonment, noted that they tracked ldeas i 
offered by the American Law Institute's Model Penal Code and 
by the American Bar Association's Standards for Criminal l 
Justice, and continued; "Both of these organizations and 
many other commentators on sentencing have expressed a i 
preference for parsimony in incarceration with a presumption 
against that punishment unless it be necessary for one or i 
more of these three purposes: to affirm the gravity of the 
crime, to deter the criminal and others who are like- сее i 
I 


or bocauso other sanctions havo proved incufEiciont. 

then argued that judged by these standards there were many 
thousands of prisoners in the United States who should gor 
be in prison, criminals for whom community-based non- 
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incarcerative or less-incarcerative intermediate punishments 
would better achieve the proper purposes of sentencing. We 
argued that whenever a sentence of two years imprisonment or 
less (actual time) was being considered, serious 
consideration should also be given to the imposition, 
instead of a prison term, of one of the range of 
intermediate punishments we discussed in that book. 


Tonry and I further suggested that a rational sentencing 
System should accept those three preconditions and should 
further adopt sentencing standards, by guidelines or 
otherwise, which would reject the present abrupt 
distinctions between imprisonment and other sanctions, 
Create a graduated system of incarcerative and non- 
incarcerative sentences, and establish "exchange rates" 
between them to preserve rough equality in sentencing. It 
remains my view that only along some such path can we put a 
stop to our present excessive, expensive and counter- 
productive reliance on imprisonment. 


Let me move from the speculative vaporings of 
inconsequential academics to the views of a government, 


.advanced for legislative consideration -- the Criminal 


Justice Bill of 1991, due soon to receive legislative 
attention in the United Kingdom parliament. That bill 
distinguishes between "custodial sentences" and "community 


sentences" and provides, in part: 


*1.(2) Subject to subsection (3) below, the court shall not 
pass a custodial sentence on the offender unless it is of 
the opinion -- | 


(a)that the offence, or the combination of the offence 
апа one other offence associated with it, was so serious 
that only such a sentence can be justified for the offence; 
or 
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(b)where the offence is a violent or sexual offence, 
that only such a sentence would be n to protect the 
public from serious harm from him. 


.(4) Where a court passes a custodial sentence, it shall 
be its duty -- 


(a) ... to state in open court that it is of the opinion 
that either or both of paragraphs (a) and (b) of subsection 
(2) above apply and why it is of that opinion; and 


(р) in any case, to explain to the offender in open 
court and in ordinary language why it is passing a custodial 
sentence on him." 


Later in the bill, the question of how previous 
convictions and previous responses to punishment shall be 
taken into account are dealt with in an interesting manner, 
though in a way which, understandably, leaves ample room for 
manoeuvre: "....an offence shall not be regarded as more 
serious by reason of any previous convictions of the 
offender or any response of his to previous sentences." But 
the bill then immediately provides that " In so far as the 
circumstances of any offence of which an offender has been 
previously convicted are relevant for the purpose of forming 
an opinion as to the seriousness of the offence, nothing in 
[the previous subsection] shall prevent the court from 
taking those circumstances into account for that purpose." 


It is clear that this proposed legislation has as parts 
of its aim a substantial restriction of the present over-use 
of impriconmont and a principled move to a greater reliance 
on “community sentences.” It seems to be based on core 
values to which I, for one, find easy to accept. Absent a 
finding that our present reliance on incarceration serves 
socially protective functions better than community based 
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controls and supervision, the principle of parsimony in 
punishment compels such an approach. 


Let me now turn to the central bebat сам difficulty I 
see in the English bill, which was also the defect in the 
principles I offered in 1974 to guide the decision to 
imprison or to impose an alternative punishment: there is 
much more difficulty in the prediction of future 
dangerousness than intuition suggests. In my present view, I 
lapsed into error in suggesting that "prediction of future 
criminality is an unjust basis for determining that the 
convicted criminal should be imprisoned." Further, the 1991 
Criminal Justice Bill has within it the same possibility of 
error unless the problem of over-prediction of dangerousness 
is recognized and controlled. Those are elliptic statements 
which require some defense. 


Within a punitive philosophy of modified or limited 
retributivism -- a system of core values I accept -- it now 
seems to me that predictions of dangerousness do have a role 
to play. I argued this issue at length in 1982 in Madness 
and the Criminal Law; it was a lengthy argument that need 
not be repeated in this effort to state core values, and 
hence a summary submission will have to serve here. 


Deontological values of desert and equality limit the 
range of acceptable punishments; within that range it is 
entirely proper to take into account the likely danger of 
future serious criminality by the convicted offender in 
fixing his punishment, including determining whether a 
custodial or a community sentence should be imposed. 
Concepts of "just desert" should not be allowed to inhibit 
this intuitively acceptable and widely practised purpose. 
But there is one important limitation on its applicability 
that must be recognized. We are not very good at such 
predictions. The limitations on the applicability of 
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predictions of future criminality are empirical rather than 
conceptual. 


If a future crime of violence is to be predicted 
(setting aside pathological cases of serial and repetitive 
violence which are rare indeed), the best base expectancy 
prediction rate ever achieved is one in three; that is to 
say, of every three positive predictions of a future crime 
of violence, two are in error. I shall defend this, if 
required, at our conference; for the time being I ask you to 
accept it as true. Predictions of future property offenses 
are, Of course, more reliable, but do not seem to be the 
predictions that the framers of the Criminal Justice Bill of 
1991 had in mind. 


I | 
I 
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One gér sus problem with reliance on predictions of 
future criminality as a basis for punishment is this: there | 
is only one way the predictor can be known to go wrong. Let 
me demonstrate this within the provisions I have quoted from | 
the Criminal Justice Bill of 1991. The judge in open court | 











advises the convicted offender that he is imposing a і 
custodial sentence because he is of the view "that only such | 
a sentence would be adequate to protect the public from d x 
serious harm from him." There is no way the judge can be 


shown to have erred. No newspaper, no later court can aver 

that he was mistaken. By contrast, let the judge decide not 1 
to make that prediction and not to impose the custodial | 
sentence, the likelihood of his being demonstrated to be in V 
error is not high, rather, in the run of sentencing 

decisions, it is certain. There are, you will agree, strong i 
pressures to overpredict dangerousness. 


The Criminal Justice Bill of 1991 does well in confining 
the area of such predictions to situations where the 
criminal has been convicted of a "violent or sexual 
offence", but as a matter of principle other controls of the 
over-prediction of dangerousness are desirable. 





Core Values; Norval Morris 9 


The controls Tonry and I suggested in Between Prison and 
Probation relied on the adumbration of sentencing guidelines 
which allowed a range of justly deserved punishments for all 
offense-offender relationships within which the sentencing 
judge would on utilitarian grounds, including the 
dangerousness of the offender and the availability of 
control and treatment resources, choose the appropriate 
sanction -- and if the sentence decided upon were a 
"departure" from the guidelines, with appellate review to 
assist in the gradual emergence of a common law of 
sentencing. 


And so: fulfill the mandate of the court and, 
within the resources allowed to corrections, 
facilitate and encourage the convicted offender's 
self-development toward a crime free future. 
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THE FUTURE OF CORRECTIONS : THE CORE VALUES 


The identification of core values. Is it possible ? 
. What might they be 2 


Tony PETERS, K.U.Leuven, Belgium 


l; Introductory remarks 


A honest search to define the core values, which have to 
guide the functioning of the correctional system, has to in- 
clude in the discussion not only the enforcement of the sen- 
tence but the criminal justice system as such, with a special 
attention directed to the process of sentencing. 

Weighing and evaluating the use of the prison sentence has 
always been a matter of concern of penalists and penologists. 
Depending on the moment in history of the penitentiaries their 
analysis has led to very different conclusions. 

This explains why the definition of core values in correc- 
tions may vary a lot corresponding with the definition of. the 
role and the aims of the system. 


2. The legitimacy crisis of the prison sentence 


It is a remarkable fact that within the two last decades 
the prison and its very legitimacy has been questioned. Less 
than two centuries after the introduction of the prison sen- 
tence as "the answer" to the more serious acts of delinquency, 
there is a growing conviction that the prison sentence should 
be replaced by new types of sentences, while putting the accent 
more on community based intervention and control. 

The classic penal law did promote the prison sentence as 
an important innovation against the many ways of corporal 
punishment, characterizing the criminal justice system of the 
"ancien régime". However two centuries of prison experience has 
demonstrated that physical oppression remained an indeniable 
aspect of the prison sentence. The many studies which try to 
map its effects underline its deficiency. 

Nevertheless, the poor results are not able to restrain 
modern states from conceiving and constructing new peniten- 
tiaries. Without interruption several professional groups en- 
gage themselves with enthusiasm in one or the other aspects of 
the enforcement of the prison sentence. | 

There are periods in the history of the administration of 
criminal justice during which there has been worked, with an 
almost unanimous conviction, the elaboration of a prison regime 
seen as an important instrument for the resocialisation of the 
inmates. The two decades following the second world war have 
been such a period. Discussions about the prison and prison 
sentence at that moment did show a great confidence in the 
rehabilitative capacity of the prison sentence. 

Not only in publications but also in articulating a po- 
licy, the discussion did concern almost exclusively techno- 
penological arguments and perspectives. Belgium for example 
developed, with great conviction a community prison regime and 
introduced later on by a Royal Decree (21 May 1965) new prison 
regulations to sustain and complete the shift in policy. 
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Local wardens received a much bigger responsability and an 
important autonomy in defining the prison regime and in refi- 
ning its core values. There were few or no doubts about the 
. meaning and the possible effect of a prison sentence. Only the 
way the prison sentence had to be enforced received its full 
attention. The central core value, at least when preaching the 
dospel of the prison sentence, was "resocialisation". 

During the seventies and eighties enthusiasm about the re- 
socialisation ideal cooled down rapidly. Criticism about the 
prison conditions on the part of the inmates was voiced in the 
form of strikes or uprisings even including the possibility of 
hostage taking from the prison staff. 

Authorities have very often responded with brutal contra- 
violence and oppression. Attica has, also outside the USA, 
known a lot of imitation. In between, it became also for prison 
authorities a fact that resocialisation as a core value did not 
stand the test. When reformulating the aims of the system one 
had to accept to make a Bep backwards and to defend a more 
realistic approach. 

Prison research played ‘a key role in guiding the process 
of the reformulation of the aims of the correctional system. 
Many authors, like Clemmer, Sykes, Wheeler, Cressey, Goffman, 
Galtung and Mathiesen analysed the basic characteristics of the 
organisation of the penitentiary and demonstrated how it 
hampered in a fundamental way the realisation of the reso- 
cialisation ideal. 

The many ideas, projects, programs and special units con- 
ceived and put into practice in a number of prisons never or 
very seldom received full attention and financial support from 
the side of the authorities defining the prison policy. 

Lipton, Martinson and Wilks, not only drew up the failure 
of the resocialisation movement, but quenched its spirit with 
the simple but in between ceremonial expression "nothing 
works". 

Discussions about the prison sentence have followed the 
last two decades very different ways of thinking but have all 
in common the conviction of its declining position within the 
framework of the penal sentences. 

Not only academics but also the professionals engaged in 
the enforcement of penal sanctions share the opinion that the 
prison sentence can no longer be considered to be an instrument 
to pursue positive results in the behavior modification of the 
inmate. 

Academics have formulated a program which can be sum- 
marised in the following recommendations : 

1. the development and the introduction of community based pe- 
nal sanctions ;: 

2. the reduction of the number of prison sentences to a strict 
minimum (reductionism). Others promoted the abolition of 
the prison as an institution and of imprisonment as a sen- 
tence (abolitionism) ; 

3. humane containment of the small groups of inmates sentenced 
for serious crimes (incapacitation). 
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3. The distance between the discourse about the prison and the 
practice of confinement 


The prison being the institutional symbol of penal 


‘sanctions was not able to get out of the crisis atmosphere ОЁ. 


the last two decades. The discourse about the prison is domi- 
nated by doubts, rejection and lack of perspective. Discussions 
reveal the incapacity of the penitentiary as a system to react 
and respond successfully to the problems of crime in society. 

Nevertheless there is the fact that now even more than be- 
fore confinement is playing a key. role in penal practice. The 
confinement practice is so much integrated in all different 
aspects of the administration of criminal justice that prison 
problem number one during the eighties, has been the problem of 
prison overcrowding. That is why many European countries have 
developed a program of building new prisons, not only to renew 
the prison infrastructure but especially to enlarge .its 
capacity. The many categories of inmates present in the system 
(Suspects in remand custody, juvenile delinquents, foreigners, 
vagrants, fine defaulters completing the group of sentenced . 
inmates) demonstrate that the practice of the prison sentence 
is, not withstanding all criticism, more lively than ever. 

Since the general introduction of the prison sentence two 
centuries ago there has not been formulated more devastating 
criticism than during the two last decades. Never have there 
been .developed more and stronger arguments to limit the 
practice of incarceration to a strict minimum. Never have there 
been presented more alternative sanctions. Never has there been 
more public interest in the introduction of alternative ways to 
deal with delinquency. 

But the mere existence of the prison seems to confirm its 
rights and power for its continuance. The prison seems to pro- 
ject itself in the future as an important social institution. 
Despite all criticism and. questions about its legitimacy new 
prisons have been planned, constructed and put into operation. 

This does not take away the painful feelings of failure. 
Nothing proves a link between prison sentences and the control 
of crime. The prison as d social institution reveals an open 
controversy. While its repressive power symbolizes oppression, 
its irrationality and disfunctionality generates social rejec- 
tion. The prison itself has become a matter of public concern. 
Reflections on its un- or even counter-productivity are since a 
decade no longer the monopoly of minority groups outside the 
system. Those who are working on a professional basis inside 
the system experience daily the problem of confining people 
while simultaneously doubting about its utility. 


4. In search for: a more realistic platform for a de facto 


prison policy 


Accepting the fact that the legitimacy of the prison came 
under severe criticism and accepting that the institution it- 
self became a social problem, it is a logical step to put for- 
ward questions about the penal philosophy able to support its 
further existence. 

Do we experience the aftermath of a social institution 
which will disappear in the near future ? Is intellectual in- 
vestment in an institution which symbolises penal incapacity 
Still required ? 
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There is the danger of taking too easy one’s wishes for 
granted. Opposing the symbol of penal incapacity there is the 
de facto role of the prison in sentencing and what is more is 
the fact that the practice of alternative, community based 
sanctions is not ‘in a position to reduce the reality of con- 
finement. 

The conclusion is that one has to look for the development 
of a reasonable platform which takes into account in a 
realistic way that. also a de facto penitentiary practice is 
also in need of a policy definition. Such a policy can only be 
developed based on principles referring to the broader frame- 
work of criminal justice, sentencing and the enforcement of the 
sentences. 

First there is of course the question about the position 
of the prison sentence within the context of all penal sanc- 
tions. The answer to the first question will offer further in- 
Spiration to focus on the second one which concerns the exter- 
nal and internal orientation of a penitentiary policy. 


5. The position of the prison in a penal policy. 


The conviction that the use and enforcement of confinement 
has to be reduced to a strict minimum may be seen as the 
outcome of the debate about the prison sentence of the last two 
decades. This means that there is a consensus that a prison 
sentence should only than be considered when all other penal 
reactions have lost their priority. 

At the same time there is a big need for an in depth 
analysis of the reasons why the many recently introduced com- 
munity based sanctions did not get the full attention which 
they earned from the side of penal decision makers. Why are 


community based sanctions only in very few cases taken into 


consideration by those who sentence ? 

Such remarks question of course the quality and the vali- 
dity of alternative sentences. How can the aims of criminal 
justice be realised when making use of community based penal 
reactions ? As far as the discussion about the aims of the 
criminal justice is concerned it is important to notice that 
the history of penal practice shows a chain of values that need 
to be realised. Each period was adding new aims opening new 
perspectives for the system, but saying few things or nothing 
about the relation between the sub-functions. 

Keeping revenge within limits, stimulating moral improve- 
ment, treatment, guidance, resocialisation, deterrence and in- 
capacitation, are all explicitly formulated expectations in 
relation with à penal sanction. 

What priorities have been chosen ? What penal instruments 
have to be developed to realise the formulated aims ? 


6. The importance of the legal status of the inmate 


Out of the recent debate about the prison sentence came 
the need to define the legal status of the inmate. 

Expecially within the framework of the enforcement of the 
prison sentence there is a lot of pressure regarding the legal 
status of the inmates. In the approach of the inmates the 
recognition of their legal rights has a very low priority if 
any. 
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Focussing aims such as treatment, resocialisation and re- 
habilitation increased the power of local wardens and lowered 
the impact of the detailed prison reglementations, in Belgium 
replaced by the 1965 general rules. -This caused strong 
inequalities in the prison regime, even between inmates incar- 
cerated in the same prison. 

^" The .same development caused an increasing distance between 
the sentencing magistrates and the way the sentence is en- 
forced. Not only decisions about parole and home leave but also 
alternative ways of enforcement of prison sentences, such as 
the non enforcement of short sentences of a maximum of 4 
months, weekend and semi-detention escaped from the interven- 
tion of the sentencing magistrates. 

While the heterogeneity of the prison regime did increase, 
the prison system became an autonomous entity within the ad- 
ministration of criminal justice. 

At the same time there was an increasing interest in the 
legal status of the inmates. There has been an indeniable in- 
fluence in the field of corrections from the side of general 
moral sources of human rights. The general declaration of human 
rights accepted by the United Nations on December 10, 1948 was 
followed in Europe by a European treaty for the protection of 
human rights and fundamental liberties ratified by Belgium on 
June 14, 1955. By a decision of the Belgian Supreme Court (May 


27, 1971) international law is self-executing and has priority 


over national law. The articles 3 and 5 of the treaty concern 
the legal status of the inmates. 

The minimum rules for the treatment of inmates (U.N.) and 
the European penitentiary rules are like a minicodex of deten- 
tion law putting the accent on the rights of inmates which 


should govern and guide the enforcement of the prison sentence. 


The introduction and application of these rules promoted 
the creation of a common core value for criminal justice, sen- 
tencing and corrections. 

Criminal justice should be based on a common set of values 
which has to find its articulation through the enforcement of 
the complete scale of penal sanctions. It supposes a break 
through of the classic bipolar system of punishment in which 
fines for minor crimes are completed with the prison sentence 
for more serious crimes. Putting in between a series of commu- 
nity based alternatives stresses the relative position of the 
prison sentence and brings alternative sanctions under the 
authority of the common core value which is "the respect for 
the legal status and rights of the sentenced person." 

For this reason there is the need of a more formal inte- 
gration of the alternative sanctions within the penal code, the 
penal procedure, the process of sentencing and the enforcement 
of the sentence. | 

This is a necessary basis for the realisation of a common 
core value platform for an integrated criminal justice system 
and for a more correct definition of the position of the prison 
sentence within that system. 





7. The regulation of the legal status of the prisoner as a 
core value 


The enforcement of the sentence and "a fortiori" of the 
prison sentence has been placed under the hegemony of the re- 
spect for the fundamental rights of the person. Because we see 
this as a first core value it is important to study what can be 
déduced.from it for prison practice. From the respect for the 
legal status of the inmate follows that the development of a 
prison regime, through decisions about the daily prison con- 
ditions, should be controlled with respect to the limits which 
prison authorities might impose on inmates. 

In this framework the prison regime should be seen as a 
complex of possibilities offered to inmates to work on their 
own emancipation rather than as a treatment program to in- 
fluence and change their future behavior. 

Defining the legal status of the inmate includes a defini- 
tion of the power of sentencing magistrates to supervise the 
enforcement of the prison sentence. The fundamental right of 
prisoners to appeal against decisions which concern the most 
important aspects of their daily life has to be safeguarded by 
judicial control. The same is true for the important decisions 
concerning conditional release. 

Some countries have recently (during the last two decades) 
developed a legal status for prisoners which puts them in the 
forefront of the movement. e.g. Holland gave the legal status 
of inmates a strong basis introducing a system of complaints 
and of a quasi automatic parole decision. A weak or no effect 
results from a system where the judicial supervision remains 
limited to a formal control of pieces of a file. The Spanish 
"Juez de vigilancia" not being in direct contact with the daily 
prison practice can hardly guarantee the implementation of the 
rights of the prisoners. 

The respect for the rights of the prisoners as "the core 
value" in relation with the enforcement of the prison sentence 
presupposes an external judicial control over the increasing 
discretionary power of prison authorities in defining the 
prison conditions and parole. 

The primacy of resocialisation as an aim of the imprison- 
ment should be rejected. Inmates must be offered possibilities 
to prepare their social reintegration. Individual guidance and 
treatment is supposed to support their emancipation but is not 
the basis on which the final decision about their access to 
rights should be taken. 

The development of the prison regime should be seen as the 
articulation of a useful offer of carefully selected activities 


oriented towards a socially meaningful use of time spent іп - 
prison. The inspiration for the development of such a regime 


should take into .account a realistic vision on the relation 
between the inmate and the behavior for which he has been sen- 
tenced. 


8. A no non-sense approach of inmates 


How to develop a prison regime congruous with the recogni- 
tion of the inmate’s legal status as a chief core value ? The 
social reintegration of the prisoner remains in this framework 
a very meaningful perspective to determine the relevant content 
of the prison regime. 
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The knowledge of the concrete problematic aspects of the 
prisoner's relations with his family, with the labor market, 
with the housing system provides a wide range of topics around 
which information and training should be made available. 

The prepatation of the inmates for social reintegration 
responds to'a core value which has to orient prison activities 
, and programs from their very beginning. О 

To " give these reintegration-oriented activities a 
realistic character it is important for the inmates that they 
regularly get an opportunity to be confronted with the pro- 
blematic life experiences which. preceded their conviction. 

The enforcement of the prison sentence should include an 
open view on/and approach of personal and social problems which 
inmates experienced during their life as a free person. 
Avoiding to take their former experiences into consideration, 
when doing their time in prison, would take away a certain 
level of reality of the prison sentence. It is very important 
that inmates are given the opportunity to express themselves 
about failures in the past and about their feelings concerning 
the crime(s) which they committed. The presence or absence of 
feelings of guilt are in this context a point of special in- 
terest. 


» 


A prison system which masks such confrontations or impedes 
such expressions alienates the prisoner from his personal and 
social history and offers a substitute world in which institu- 
tional and sub-cultural values and meanings will dominate his 
life and relations. i | 

-The danger is that the prison as an artificial world pro- 
motes institutional behavior. The confrontation of the inmate 
with the reality of his problematic life experience is the 
counterweight to avoid it. 

Another important point of interest in the same context is 
the realistic attention which should be given to the conse- 
quences of the crime for victims as well as for the member of 
his own nuclear family (parents, partner and children). 

When doing time in prison, one has to be open for a 
meaningful reflection on the consequences of one's former be- 
havior. This has nothing to do with a resentencing or a repe- 
tition of the imposition of the status of the guilty. What is 
important is that one has to enable and to support the inmate 
to bear responsibility and to try to find a way to take part in 
the: process of reparation and restitution of damages caused to 
the victim. Aon 

Of course the reality of prison conditions does not offer 
the possibility to realise full compensation for the victim but 
one should not underestimate the value of the effort from the 
side of the prisoner. There is much more to do than the 
financial compensation of the material damage. Victims as well 
as members of the family will appreciate very much the symbolic 
meaning of a positive sign of conciliation. 

Taking responsibility is for the prisoner a "conditio sine 
qua non" to secure his own future. 
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9. Conclusion 


- Putting forward the introduction of a legal status for the 
prisoners as the main core value we should take into account 


that this includes. -several consequences for the prison . 


practice. The definition of internal and external rights and 
the recognition of an external but judicial body of control 


"links the enforcement of the prison sentence with the criminal 


justice system. 

The development of a prison regime finds its limits in the 
hegemony of the rules which guarantee the legal status. The 
‘social integration of the prisoners remains the perspective on 
the basis of which the prison regime should be given a 
meaningful content. 

The confrontation of the inmate with the problematic as- 
pects of his life outside the prison and also with the conse- 
quences of his delinquent behavior for victims .and his own 
relatives provides the enforcement of the prison sentence a 
realistic basis. 

The involvement of the prisoner in accepting and assuming 
responsibility in dealing with his own problematic experiences 
and in trying to meet as far as possible the expectations of 
those who suffered from his delinquent behavior is the core 
value which has to determine the shape and the content of the 
prison regime. 


Leuven, March 31, 1991 
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ORAL PRESENTATION BY TONY PETERS AT THE 
SYMPOSIUM ON THE FUTURE OF CORRECTIONS 


to be added to his paper on the Core Values 
Session 3.1 
June 12, 1991 


What I learned especially is that in opposition with what is 
happening with corrections in my own country, there is, at least 
in some countries, a strong wish and conviction to move forward, 
to overcome the situation of confusion in which many correctional 
systems got lost the last 10 or 20 years. 


It was said yesterday and that applies to the situation in my 
country, that reality has defined the purpose of corrections the 
last 20 years. 


I have discovered here how new leadership with corrections, not 
only in Canada, but also in different northern European 
countries, is working hard on getting control over corrections 
through strategic planning, through thinking and working in 
corrections by using long-term planning through the formulation 
of clear purposes, by putting forward a precise timing for their 
action, by opening up the correctional system towards their 
partners within the criminal justice system and towards the 
public at large to discuss their project. 


When I look back on the situation in my own country I must admit 
that the discussion about the development of corrections does not 
yet reach this state of affairs, on the contrary. 


Penitentiary policy during the 80’s in Belgium has been dominated 
by what I would call crisis management. 


Solutions for the main problem of overcrowding have been realised 
by what last monday was repeatedly called "a tactical approach". 


The Belgian prison administration has been involved, and this at 
least during the last decade, in a day to day problem fighting. 


A pro-active, creative, future-oriented thinking, planning and 
investment has been fully absent. 


Since the second part of the seventies our correctional service 
did lose control and was confronted with severe problems in its 
new as well in its old prisons, especially in prisons where large 
groups of people in remand custody were concentrated and mixed up 
with sentenced inmates. 





Although the numbers of imprisoned inmates in the country as a 
whole did not vary that much (between 60 to 67 per 100,000 
inhabitants and around a total of 20,000 incarcerations per year) 
there were problems of overcrowding especially in both the 
Brussels prisons, housing together + 1000 inmates. This is 1 out 
of 6 of the Belgian inmates. 


But within this rather stable population something has been 
changing in a fundamental way which complicates the situation. 


1) The percentage of people in remand custody has been rising 
all the time since the middle of the 70’s. From 17% of the 
population to 33% in the years 89/90. The group of non 
sentenced inmates being even higher than or about 50% of the 
daily population. 


When discussing the budget in parliament the minister of justice 
promised almost every year that a new law on remand custody was 
on top of the list of priorities of his policy. 


A new law was accepted in 1990 and put into practice on the ist 
of December 1990. That has provoked an immediate drop in the 
numbers of people taken in remand custody. 


But recent figures show that half of the effect of the first 3 
months is already disappeared. Investigating judges seem to 
shift away from the new more restrictive specifications in their 
decision making. 


We will have to study in the future the lasting effects, if any, 
of this new law. | 


2) A second feature of the problematic prison situation is the 
increase of the numbers of the non Belgians in the prison 
population. 


9$ of the 10,000,000 inhabitants of our country are non- 
Belgians, among them, a large number of migrants from non 
EEC countries - North Africa (Morocco) and Turkey. The 
numbers in the Belgian prison population grew in the recent 
10 years steadily, and reached now the level of 33/34% of 
the daily population. In the Brussels prisons reaching a 
level of at least 50$ Among them there are an important 
number of people put in prison as an administrative measure 
because being arrested for living in the country on an 
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illegal basis, not having the necessary documents. They are 
in prison waiting a decision of expulsion. The problems 
linked with this group of inmates concern the language, the 
religion, the food, the customs. They weigh heavy on the 
staff. 


A third characteristic of the changing composition of the 
prison population is the constant growing number of inmates 
with a longer sentence: sentences of 5 years and more up to 
lifetime. 


Especially during the 80's, this group has tripled in 
numbers, reaching now more than 1,100 in the daily 
population - which is coming now close to 20%.. 


This results from a process of change in sentencing 
delinquents of drug-related property crime with violence. 


This will have an effect of a new increase in the prison 
population in the coming years. These persons will have to 
stay a longer time, they are less eligible for parole, and 
will be a new burden for the prison staff to deal with. 


During the 80’s the prison administration was very busy in trying 
to reduce the number of inmates by using different tactical 
tricks to get rid of overcrowding. Depending from the pressure 
of overcrowding they made use of: 


l. 


stressing the possibility of the non-enforcement of 
sentences up to 4 months - which belongs to the 
discretionary power of the prosecutor : 


asking the prosecutor not to enforce the prison sentence for 
fine defaulters (1 out of 7 in the yearly population) 


measures of collective grace - reducing the sentence of all 
prisoners by 3 months - (a big burden for the administrative 
staff - recalculating the sentence and the moment of 
admission to parole). 


introducing a de facto system of early release for short 
sentences not eligible for conditional release. 





Using these methods, the prison administration was able to keep 
more or less control over growing numbers of inmates, especially 
in those prisons where the number of persons in remand custody 
were increasing constantly. Reducing the group of inmates with 
short sentences. 


With this introduction I tried to illustrate the situation of 
confusion which dominates the penitentiary policy since many 
years. Although I fully agree with the policy of reducing the 
prison population. 


I would like to comment now on the same situation from two other 
approaches. 


First, as a member of the high council for penitentiary policy; 
second, from the perspective of the research in which I have been 
involved. 


A council for penitentiary policy, which has to advise the 
Minister of Justice, has been active in different periods of the 
history of the prison system since it was first created in 1920. 
During the interbellum 1920-1940, it has been an instrument of 
the minister to serve as a vehicle to introduce new ideas within 
the system in the sense of the individualization of the sentence, 
based on a medical and social treatment model. 


After the second world war, the council was a forum on which were 
developed the new ideas about a differentiated community regime 
which had to serve as the basis for rehabilitation. 


One can say that there was a strong consensus about the 
rehabilitation model in the 50’s and the 60’s when the 
correctional service was under the leadership of Mr. Cornil and 
Mr. Dupreel, well known in an international context in those 
years. The work of the council for penitentiary policy resulted 
in the introduction of a new general prison regulation in 1965. 
It was the confirmation of the move towards rehabilitation as the 
core value of the system. 


In order to create a situation in which rehabilitation could be 
realised, much discretionary power was given to the local 
governors. The new general regulation allowed him to develop a 
policy in which the prison regime could be differentiated and 
tailored towards the rehabilitative needs of the different 
categories of inmates. 
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Instead of the homogenous restrictive regime of isolation based 
upon a detailed prison regulation (of 1905), there was now a 
framework regulation which gave way to very different approaches 
of the realisation of the preparation of the inmates for social 
reintegration. 


The memory preceding the regulation itself (the report to the 
king, preceding a Royal decree) is a very good piece of work 
stressing the different aspects of the central core value which 
is rehabilitation and social reintegration. 


The prison practice however in the 70's came into big 
difficulties because of the uncontrolled discretionary power of 
local governors, which has led in many prisons to a lot of 
arbitrariness in the decision making about the regime of 
individual inmates. 


Under the flag Of a great consensus about the core value of 


rehabilitation, a penitentiary practice of regime differentiation 
was developed. But in many cases this included or resulted in a : 


tactical approach to get control over the prison population 
following a policy of "divide et impera" which means an unequal 


and arbitrary allocation of different aspects of the regime among 


the inmates. 


Inmates with comparable sentences, living in the same prison 
could go through very different prison careers as far as cell 
accommodation, control, freedom of movement, prison jobs and 
salaries, the possibility of participation in different 
activities, etc., were concerned. 


Unequal treatment, unequal access to different aspects of the 
regime, unequal access to conditional release, were the most 
important complaints which have led in the 70’s to strikes and 
actions from the side of the prisoners. 


These actions of the prisoners were supported outside the prisons 


by action groups which stressed the needs of a better and more 
clear formulation of the rights of the prisoners. 


At the moment that also from a theoretical and research point of 
view evidence was given about the disfunctions of the 
rehabilitative approach and when several studies mapped the 
negative psychological effects of incarceration instead of the 
successful preparation of the social reintegration - a human 
rights approach of incarceration became the focus of attention - 
first for those criticizing the system; secondly, hesitatingly 
followed by those bearing responsibility inside the system. 


In 1978 the Minister of Justice started up a new high council for 
penitentiary policy. 


On top of the agenda was the discussion about a new law on 
conditional release. It was the intention to work out a less 
complicated procedure but especially to involve the judiciary 
(magistrates) in the decision making. Proposals for a new law on 
conditional release and parole came from many sides all paying 
more attention to the rights of the inmate to develop and propose 
his arguments. Several proposals were taking away the decision 
making power from the Minister of Justice - putting it in the 
hands of a judge or in the hands of a commission chaired by a 
judge. 


The second top priority was the development and introduction of a 
complaint system for prison inmates. The enforcement of the 
prison sentence by the prison administration should be put under 
the control of an independent body which would have the right to 
check important decisions concerning internal sanctions, external 
contacts and other essential aspects of the prison regime. 
Inmates should be guaranteed the right to appeal against 
decisions which may affect their fundamental rights. Also in 
that area the high council but also human rights organizations 
formulated important proposals. 


A third top priority was the emphasis on the better and more 
extended use of alternatives to incarceration. Proposals have 
been introduced by several groups, also by the high council of 
penitentiary policy: 


15 to broaden the scope of community based punishment 
2. to give priority to those ways of dealing with crime over 
incarceration. 


The number of well elaborated and motivated proposals is 
impressive. 


In a research which we carried out in Leuven, we focused on the 
central problem of why correctional judges make so seldom use of 
a community based punishment. We discovered that in the 
sentencing process, the choice of the punishment itself played a 
completely marginal коке; 


Judges knew very little about the different available 
possibilities. Their concern and preoccupation, when sentencing, 
was completely concentrated on meeting all the formal technical 
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requirements formulating their judgments. To avoid an appeal оп 
the grounds of technical faults in the formulation of their 
decision was taking all their energy. Defining the nature and 
the length of the sentence was more routine and didn’t get their 
attention (there were few exceptions). 


Although so many advises were given to the different ministers of 
justice during the 80’s (actually 4 ministers), not only by his 
own high council but also by; the Commission for the Reform of 
the Criminal Law; the Royal Commissioner for the reform of the 
Criminal Law; by human rights organizations and several other 
pressure groups outside the system; and members of Parliament; 
almost nothing has been done. | 


All remained limited to a tactical approach to control the 
numbers of inmates. It characterises the type of crisis 
management which has dominated Belgian prison policy up to this 
moment. 


The only realisation worth mentioning is the new law on remand 
custody, and it came about because our country was compelled to 
do so by the European court. This law is meant to refrain 
investigating judges to make use of remand custody and offer as 
an alternative, the possibility of putting people under control 
when staying in society (contróle judiciaire). 


Turning back to the problem of the core values in may paper, I 
have argued in favour of a clear formulation of the legal status 
of the inmate. 


I agree that it is of a paramount importance to develop a 
strategic planning of the penitentiary policy. A part of it is, 
like is said by many of the delegates here around the table, to 
bring more power to the local level and to get the involvement of 
staff in a common effort to fulfil the mission. 


Especially under these conditions, it is my conviction that the 
system is in need and should be very open to an 
independent/external control as far as the respect for the 
fundamental rights of the inmates are concerned. 


This includes not only an external and independent control of the 
enforcement of the prison sentence, but as well a comparable 
control over the enforcement of alternatives to incarceration. 


Within such a context, the social reintegration of inmates 
remains a core value on the basis of which the prison regime (the 
organization of the living conditions in prison) should be 
organized. 


The prison regime should offer a wide range of activities, which 
enable the inmate to develop his way back to society. Important 
is the articulation of carefully selected activities oriented 
towards a socially meaningful use of time. 


Prisoners must receive the opportunity to take responsibility to 
secure their own future. For that reason it is important that 
all members of staff take part in the development of such a 
regime. Part of it is that prisoners have the opportunity: 


-— to reflect and to work on the problematic life situations 
which brought them to prison 


-— to talk about their feelings concerning the criminal act. 
There is no reason to avoid to go into feelings of 
guilt/shame or the absence of such feelings 


-— to work out strategies to join society again and to master 
special skills to avoid new problems 


== to reflect and think about ways of doing something about 
restitution, compensation or to express a wish in that sense 
towards those who suffered from their behaviour (the victim, 
the inmate's family). 


It seems rather strange that in the actual prison situation most 
staff avoid to talk or avoid to go into such problems together 
with the inmate or that they make him forget about the problems 
he was involved in before being sent to prison. 


A realistic concern about such problems will increase the quality 
of the preparation of one’s social reintegration on society. 


Although, what I formulated here as a rather general framework of 
core values which should orient the action of a strategic 
planning from the side of the prison administration, I can only 
say that in my country time has not yet arrived at a point where 
policy makers are convinced of these ideas. 


The most hopeful sign is that a new generation of young, 
academically trained, governors are taking over power on the 
local level. They are very much convinced of many of the ideas 
which I have presented and commented. 


I know that in the near future when the actual situation will get 
worse, they will be ready to engage in a process of change, which 
will profit from the many interesting proposals and reflections 
which come out of this Symposium. 
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INTERNATIONAL SYMPOSIUM ON THE FUTURE OF CORRECTIONS 
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THE CORE VALUES  VIVIEN STERN 


IT IS A GREAT PRIVILEGE TO BE INVITED TO MAKE A CONTRIBUTION TO 
THIS IMPORTANT SYMPOSIUM. IT ALWAYS A GREAT PLEASURE FOR ME 
TO BE ABLE TO COME TO CANADA AND PARTICIPATE IN THE WAY THINGS 
ARE DONE HERE. MY ADMIRATION FOR ALL THINGS CANADIAN AND IN 
PARTICULAR FOR THE CANADIAN CORRECTIONAL SERVICE MUST BY NOW BE 
QUITE WELL KNOWN. THE FACT OF THIS SYMPOSIUM ADDS EVEN MORE TO 
MY ADMIRATION.  CRIMINAL JUSTICE EVERYWHERE IS GOING THROUGH A 
TIME OF GREAT DIFFICULTY. PEOPLE OPERATING CRIMINAL JUSTICE KNOW 
THAT WHAT THEY ARE DOING IS POINTLESS AND EXPENSIVE, AND HAS NO 
IMPACT ON CRIME. NEVERTHELESS THEY CARRY ON WITH IT AND DO 
NOTHING ABOUT IT BECAUSE NO ONE HAS THOUGHT OF A BETTER WAY. BUT 
HERE IN CANADA SOMEONE DOES SOMETHING ABOUT IT. YOU REALISE THAT 
THERE IS A CRISIS IN CORRECTIONS. YOU CALL ALL OF US TOGETHER 
FROM MANY PARTS OF THE WORLD TO DISCUSS IT AND HAVE IDEAS. AND 
THAT IS IMPRESSIVE BECAUSE CRIMINAL JUSTICE SEEMS TO ME TO BE THE 
ONE OF THE MOST DIFFICULT AREAS TO DO SOMETHING ABOUT, EVEN WHEN 


THERE IS A CONSENSUS THAT CURRENT PRACTICE IS ABSURD. 


YOU HAVE ASKED ME TO TALK ABOUT ‘CORE VALUES’. THE IDEA OF CORE 
VALUES IS A DIFFICULT ONE. BUT WITHOUT HAVING SOME AND KNOWING 
WHAT THEY ARE IT IS HARD TO SEE HOW ANYONE CAN RUN ANYTHING, 


EITHER A PRISON OR A PROGRAMME IN THE COMMUNITY. 


THE ORGANISATION FOR WHICH I WORK, THE NATIONAL ASSOCIATION FOR 
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THE CARE AND RESETTLEMENT OF OFFENDERS, RUNS.A LARGE NUMBER OF 
PROGRAMMES FOR OFFENDERS. THE AIM IS TO HELP OFFENDERS WHO HAVE 
PROBLEMS, PROBLEMS OF POVERTY, HOMELESSNESS, UNEMPLOYMENT, LACK 
OF SKILLS. WE ALSO RUN PROGRAMMES FOR PEOPLE AT RISK OF BECOMING 


OFFENDERS AND PROGRAMMES AIMED AT PREVENTING CRIME. 


IN THESE PROGRAMMES WE TRY AND WORK ON THE BASIS OF TWO MAIN 
VALUES. THE FIRST ONE IS THAT PEOPLE ARE ALL WORTH SOMETHING 
WHATEVER TERRIBLE THING THEY MAY HAVE DONE, THEY HAVE A RIGHT, 


IN SPITE OF BEING OFFENDERS, TO THE SAME ACCESS TO RESOURCES, 


PROGRAMMES AND FACILITIES AS EVERYONE ELSE IN THE COMMUNITY. WE 


BELIEVE THAT OFFENDERS AND EX-OFFENDERS SHOULD BE GETTING THE 
RESOURCES THAT WILL MAKE THEM FEEL THERE IS A GOOD REASON TO STAY 
OUT OF TROUBLE IN FUTURE, THE RESOURCES THAT WILL MAKE THEM FEEL 
THAT SOCIETY ACTUALLY THINKS SOMETHING OF THEM AND VALUES THEM. 
SO WE TRY AND ENSURE THAT THE HOSTELS WE RUN FOR HOMELESS 
OFFENDERS ARE DECENT PLACES WITH REASONABLE FURNITURE AND GOOD 
LIVING CONDITIONS. WE TRY AND ENSURE THAT OUR JOB TRAINING 
PROGRAMMES BUILD ON ASSESSING WHAT PEOPLE ARE GOOD AT AND LINKING 
THAT TO PREPARATION FOR REAL JOBS IN THE LOCALITY. WE TRY AND 


ENSURE THAT, WHENEVER POSSIBLE, WE START IN OUR WORK WITH AN 


INDIVIDUAL FROM A PERSON WHO HAS STRENGTHS AND POSITIVE 


ATTRIBUTES, AS WELL AS A LOT OF PROBLEMS, RATHER THAN THE OTHER 


WAY ROUND. 


OBVIOUSLY WE DO NOT ACHIEVE THIS ALL THE TIME BUT I THINK WE 
ACHIEVE IT SOMETIMES. JUST RECENTLY THE BRITISH GOVERNMENT HAS 


BEEN PURSUING THE SHORT-SIGHTED AND ULTIMATELY COSTLY PATH OF 
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CLOSING DOWN A PROPORTION OF THESE PROGRAMMES. (THE DECISION TO 
DO THIS IS IN THE HANDS OF THE EMPLOYMENT DEPARTMENT, WHO ARE THE 
FUNDERS. THE HOME OFFICE, WHICH IS RESPONSIBLE FOR CORRECTIONS, 
HAS VAINLY TRIED TO CHANGE DEPARTMENT OF EMPLOYMENT POLICY). IN 
RESPONSE TO THE CLOSURE OF THEIR PROGRAMMES THE INDIVIDUALS, WE 
TRY TO HELP HAVE BEEN UP IN ARMS. I HAVE HAD AN ENORMOUS NUMBER 
OF LETTERS, AS HAS THE PRIME MINISTER, THE QUEEN, AND EVERYONE 
ELSE FAMOUS THAT THE PEOPLE ON OUR PROGRAMMES COULD THINK OF. 


ONE OF THE LETTERS WAS FROM A 17 YEAR OLD CALLED WAYNE. HE WROTE 


"I HAVE BEEN ON TWO OTHER SCHEMES.  NACRO IS BETTER. THE STAFF 
HAVE BEEN VERY HELPFUL TO ME. IT IS GOOD HERE. I THINK IT IS 
THE BEST YOUTH TRAINING SCHEME IN ROTHERHAM. I WILL MISS MY 
TRAINER, SUE, AND I WILL BE VERY UPSET. PLEASE DON'T LET IT 
CLOSE. I DON'T KNOW WHAT I WILL DO. OTHER SCHEMES TREAT ME 
BADLY.  NACRO TREATS ME LIKE I AM AN ADULT. MY LIFE IS NOT VERY 
HAPPY. IT CHEERS ME UP GOING TO NACRO. I HAVE BEEN IN A LOT OF 
TROUBLE AND I KNOW I WILL BE IN TROUBLE FOR STEALING IF I CAN'T 


STAY HERE." 


ANOTHER ONE, A YOUNG WOMAN, WROTE 

'I WOULD LIKE To EXPLAIN HOW THIS CENTRE HAS TRANSFORMED MY LIFE. 
WHEN I STARTED WITH NACRO IN AUGUST 1989 MY LIFE WAS AT ROCK 
BOTTOM. I WAS A SINGLE PARENT, 19 YEARS OLD, HAVING NO FRIENDS, 
NO CONFIDENCE AND NO AMBITIONS. FROM THE MOMENT I SET FOOT 
THROUGH THE DOOR, I WAS MADE TO FEEL MORE THAN WELCOME.  THE- 
PEOPLE THERE WERE KIND AND CARING. THEY WERE INTERESTED IN MY 


PROBLEMS WHICH, WITH THEIR HELP, GRADUALLY BEGAN TO SORT 








THEMSELVES OUT. 


I WAS VERY UNSURE OF MYSELF, BUT WITH LOTS OF ENCOURAGEMENT I 
BEGAN TO LEARN TO TYPE, EVENTUALLY GAINING MY CERTIFICATES. І 
WOULD LIKE TO SAY A BIG THANK YOU TO THE TEAM FOR ALL THAT THEY 
HAVE DONE FOR ME. THEY CHANGED ME FROM A PERSON WITH NO 
QUALIFICATIONS WHO WAS WITHDRAWN IN A SHELL AND HAD NO PRIDE IN 


MYSELF INTO SOMEONE NOW WELL QUALIFIED TO ORGANISE MY LIFE.’ 


THESE LETTERS SUGGEST THAT OUR VALUES ARE BEING COMMUNICATED TO 


SOME, AT LEAST, OF OUR PARTICIPANTS. 


THE OTHER BASIC VALUE THAT INFORMS NACRO’S WORK IS A WIDER ONE. 
WHAT WE TRY AND PROJECT AS A MESSAGE FROM ALL OUR PROGRAMMES AND 
ALL OUR POLICY DEVELOPMENT IS THE MESSAGE THAT A SOCIETY WHICH 
CARES FOR ALL ITS CITIZENS, WHICH TRIES TO INCLUDE PEOPLE RATHER 


THAN EXCLUDE THEM, WHICH PROMOTES RECONCILIATION RATHER THAN 


DIVISION, WILL BE A MORE STABLE AND LESS CRIME-RIDDEN SOCIETY. 


IF THESE ARE CORE VALUES, AND I WOULD ARGUE THAT THEY ARE, WE CAN 
GO ON FROM THERE TO SUGGEST THREE CORE VALUES FOR CORRECTIONS. 
THE FIRST WOULD BE THAT WE SHOULD AIM TO INCARCERATE AS FEW 
PEOPLE AS POSSIBLE. EVEN THE MOST HUMANE METHOD OF 
INCARCERATION, AS YOU WOULD FIND IN HOLLAND, OR DENMARK, OR 
SWEDEN, STRIPS PEOPLE OF .THEIR INDIVIDUALITY, THEIR 
RESPONSIBILITY AND THEIR SELF RESPECT. IT EXCLUDES THEM FROM 


SOCIETY RATHER THAN INCLUDES THEM. 
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THE SECOND VALUE WOULD BE THAT IF INCARCERATION IS UNAVOIDABLE 
(AND A GREAT DEAL OF ANALYSIS COULD BE MADE OF THE WORD 
UNAVOIDABLE) PRISONERS SHOULD BE TREATED ACCORDING TO CERTAIN 
HUMANE STANDARDS. SUCH STANDARDS ARE SET DOWN IN THE BASIC HUMAN 
RIGHTS INSTRUMENTS THAT ALL THE COUNTRIES ATTENDING THIS 


SYMPOSIUM ARE SIGNATORIES TO. 


THE THIRD BASIC VALUE IS A VERY OBVIOUS ONE. EVERYONE SHOULD BE 
TREATED EQUALLY AND THERE SHOULD BE NO UNFAIR OR ILLEGITIMATE 
DISCRIMINATION ON THE GROUNDS OF RACE, GENDER OR ANY OTHER 


CONDITION. 


I SHOULD NOW LIKE TO LOOK AT THESE THREE VALUES IN THE CONTEXT 
OF WHAT HAS BEEN HAPPENING OVER THE PAST DECADE IN ENGLAND AND 
WALES IN THE HOPE THAT IT WILL THROW SOME LIGHT ON THE LINK 


BETWEEN CORE VALUES AND ACTUAL PRACTICE. 


THE LAST TEN YEARS COULD BE CALLED THE THATCHER YEARS. HOWEVER, 
IN RELATION TO OUR SUBJECT, THERE IS VERY LITTLE CONNECTION. MRS 
THATCHER DID NOT INTEREST HERSELF MUCH IN CRIMINAL JUSTICE, SOME 


WOULD SAY FORTUNATELY. YET THE LAST TEN YEARS OF CONSERVATIVE 


GOVERNMENT HAVE BEEN INTERESTING AND TURBULENT FOR CRIMINAL 


JUSTICE IN ENGLAND AND WALES. DURING THAT DECADE A SERIOUS, 


GENUINE,AND IN MANY WAYS ADMIRABLE ATTEMPT HAS BEEN MADE TO SOLVE 
THE POLITICAL PROBLEM OF CRIME AND PUNISHMENT. IT HAD ITS FALSE 
STARTS AND SETBACKS BUT OVERALL IT HAS BEEN AN ACHIEVEMENT WORTH 


STUDYING. 
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THE DECADE STARTED WELL. THE FIRST HOME SECRETARY, WILLIAM NOW 
LORD WHITELAW, A PROGRESSIVE IN PENAL MATTERS, TOOK UP HIS NEW 
JOB WITH THE AIM OF SORTING OUT THE PRISONS, HAVING DEFINED THE 
PROBLEMS OF THE PRISONS AS OVERCROWDING AND POOR PHYSICAL 
CONDITIONS. HE MADE SOME MODEST PROPOSALS FOR REDUCING THE 
PRISON POPULATION, ALLOWING PRISONERS SERVING LESS THAN THREE 
YEARS TO BE RELEASED TO SERVE THE MIDDLE THIRD OF THEIR SENTENCES 
IN THE COMMUNITY UNDER SUPERVISION. HOWEVER HE WAS A MAN BEFORE 
HIS TIME. HE WAS HUMILIATED AT THE CONSERVATIVE PARTY CONFERENCE 


IN 1981 WHERE SUPPORT FOR HIS IDEAS WAS NOT FORTHCOMING. 


AFTER THAT DEBACLE THE MOOD CHANGED TO ONE MORE USUALLY 


IDENTIFIED WITH CONSERVATIVE GOVERNMENTS, MAINLY MORE SEVERE 


PENAL MEASURES. THE NEXT CONSERVATIVE HOME SECRETARY BROUGHT IN | 


TIGHTER RESTRICTIONS ON GRANTING PAROLE. EARLIER HOME 
SECRETARIES HAD MAINTAINED IN PUBLIC THAT PRISON WAS A SCARCE 
RESOURCE AND SHOULD BE USED ONLY AS A LAST RESORT. FOR EXAMPLE, 
IN MARCH 1981, WILLIAM WHITELAW HAD SAID 

‘BUILDING NEW PRISONS CANNOT BY ITSELF BE A SOLUTION TO THE 
PRESENT PRESSURES. IMPRISONMENT IS NOT A CHEAP WAY OF DEALING 
WITH OFFENDERS. .... МОВ IN MANY CASES IS IT THE MOST EFFECTIVE 
WAY.. .... ON THE EVIDENCE IT WOULD APPEAR THAT THERE COULD BE A 
SUBSTANTIAL FALL IN OUR USE OF IMPRISONMENT WITHOUT ANY 


SIGNIFICANT RISE IN THE THREAT TO INDIVIDUAL SAFETY. ‘1 


THE NEW HOME SECRETARY TOOK QUITE A DIFFERENT LINE. THE LINE NOW 
WAS THAT IT WAS UP TO THE COURTS TO DECIDE HOW MANY PEOPLE THEY 


WANTED TO SEND TO PRISON AND FOR HOW LONG. IT WAS UP TO THE HOME 
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OFFICE TO PROVIDE THE PRISON PLACES. THE HOME SECRETARY TOLD THE 
POLICE SUPERINTENDENTS 
'WHERE PEOPLE HAVE TO BE INCARCERATED IT IS THE GOVERNMENT’S JOB 


TO SEE THAT PLACES ARE PROVIDED.’ 2 


THEN IN 1985 A NEW STRATEGY WAS DEVELOPED. THERE WERE SEVERAL 
REASONS FOR THE CHANGE IN APPROACH. THERE WAS A NEW HOME 
SECRETARY. AT THE SAME TIME THERE WAS A REALISATION THAT 
POLITICALLY THERE WAS LITTLE TO GAIN FROM THE HARD LINE STRATEGY. 
THE CRIME FIGURES WENT UP RELENTLESSLY. IN 1980 THERE WERE 2.5 
MILLION RECORDED CRIMES. IN 1985 THE FIGURE WAS 3.6 MILLION. 
THE CONSERVATIVE PARTY SUPPORTERS WERE NOT SATISFIED WITH THEIR 
PARTY’S PERFORMANCE ON LAW AND ORDER. EVERY BIT OF TOUGHNESS 
THEY WERE GIVEN SPURRED THEM ON TO DEMAND MORE. THE PRISONS GOT 
FULLER, MORE SQUALID AND MORE VOLATILE. EMERGENCY MEASURES WERE 
CONTINUALLY BEING DEVISED, DISUSED OLD ARMY CAMPS WERE OPENED AND 
FILLED WITH PRISONERS. PRISONERS WERE KEPT IN QUITE UNSUITABLE 


CELLS IN POLICE STATIONS FOR WEEKS ON END. 


THE NEW STRATEGY HAD A NUMBER OF COMPONENTS. THE FIRST, AND I 
CONSIDER IT FIRST BECAUSE IT IS THE BACKGROUND TO ALL THE OTHERS, 
WAS TO PUT CRIME INTO CONTEXT. SO WHENEVER THE CRIME FIGURES 
WERE PUBLISHED THEY. WERE SURROUNDED WITH EXPLANATIONS. WE WERE 
TOLD THAT RECORDED CRIME IS NOT THE TRUE FIGURE OF CRIME; THAT 
THERE IS MUCH MORE CRIME THAN IS RECORDED, THAT MOST CRIME IS 
PETTY PROPERTY CRIME; VIOLENT AND SEXUAL CRIME IS ONLY 6$ OF ALL 
CRIME AND OF THAT TWO-THIRDS ARE MINOR WOUNDINGS. THE HOME 


OFFICE- FUNDED BRITISH CRIME SURVEY STARTED PRODUCING RESULTS 
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SHOWING US THAT STATISTICALLY CRIME WAS A RARE EVENT. THE FIRST 
BRITISH CRIME SURVEY CAME UP WITH THE FINDING THAT 
"A STATISTICALLY AVERAGE" PERSON AGED 16 OR OVER CAN EXPECT: 
* A ROBBERY ONCE EVERY FIVE CENTURIES (NOT ATTEMPTS) 
* AN ASSAULT RESULTING IN INJURY (EVEN IF SLIGHT) ONCE EVERY 
CENTURY 
* THE FAMILY CAR TO BE STOLEN OR TAKEN BY JOYRIDERS ONCE EVERY 
60 YEARS 


* A BURGLARY IN THE HOME ONCE EVERY 40 YEARS." 3 


THE FIGURES FOR RAPE KEPT INCREASING BUT IT WAS POINTED OUT THIS, 


MIGHT MEAN AN INCREASE IN RAPE. ON THE OTHER HAND, IT WAS MUCH 
MORE LIKELY TO MEAN AN INCREASE IN WOMEN REPORTING RAPE BECAUSE 
WOMEN WERE GAINING MORE CONFIDENCE IN THE WAY THEY MIGHT BE 
TREATED BY THE POLICE AND BY MALE JUDGES IN COURT IF THEY 
REPORTED RAPE. AND FURTHER IT WAS DISCOVERED THAT BRITAIN WAS 
ACTUALLY A LOW-CRIME COUNTRY COMPARED WITH OTHER WEST EUROPEAN 


COUNTRIES AND CERTAINLY WITH NORTH AMERICA.4 


GRADUALLY THIS MESSAGE BECAME INCORPORATED INTO MEDIA COMMENT AND 
PUBLIC DEBATE. 

SECONDLY AN ATTEMPT WAS MADE TO SEPARATE CRIME CONCEPTUALLY FROM 
PUNISHMENT. AS DOUGLAS HURD, THE HOME SECRETARY WHO CAN TAKE THE 
CREDIT FOR IMPLEMENTING THIS STRATEGY, TOLD THE CONSERVATIVE 
PARTY CONFERENCE 1988 

"IF WE DOUBLED THE POLICE, DOUBLED THE PENALTIES, DOUBLED THE 
PRISONS, UNTIL ALL THREE REACHED AMERICAN LEVELS, WE MIGHT STILL 


FIND OURSELVES WITH AMERICAN LEVELS OF CRIME. AND VIOLENCE MUCH 


| 
i 
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GREATER THAN OUR OWN." 


THE MESSAGE WAS GRADUALLY PUT ABOUT THAT LEVELS OF CRIME WERE NOT 
RELATED TO HOW SEVERE OR OTHERWISE PUNISHMENTS WERE. THEY WERE 
RELATED TO WHETHER PEOPLE LOCKED THEIR HOMES AND CARS, KEPT A 


DOG, WHETHER LOCAL GOVERNMENT AUTHORITIES PUT UP GOOD LIGHTING 


AND HAD ADEQUATE PUBLIC TRANSPORT FROM THE CITY TO THE SUBURBS 


FOR THE DRINKERS AT THE END OF THE NIGHT'S REVELRY. AND, MORE 
DEEPLY, THEY WERE RELATED TO SOCIAL FACTORS, FOR EXAMPLE, HOW 
PEOPLE BROUGHT UP THEIR CHILDREN, THE LEVEL OF DISCIPLINE OR 
INDISCIPLINE IN THE HOME AND SCHOOL, THE WORKING OF THE LABOUR 
MARKET, LEVELS OF AFFLUENCE AND HOUSING CONDITIONS. INDEED THE 
HOME OFFICE UNDER THE CONSERVATIVES ACTUALLY COMMISSIONED 
RESEARCH WHICH SET OUT 

‘TO EXPLORE THE RANGE OF FACTORS, PARTICULARLY ECONOMIC FACTORS, 


BELIEVED TO BE RELATED TO CRIME’ 5 


THE STUDY CONCLUDES 
‘THE MAIN FINDING OF THE STUDY IS THAT ECONOMIC FACTORS HAVE A 


MAJOR INFLUENCE ON TRENDS IN BOTH PROPERTY AND PERSONAL CRIME.’ 


IT GOES ON 
‘THUS IN YEARS WHEN’ PEOPLE ARE INCREASING THEIR SPENDING LITTLE, 


OR EVEN REDUCING IT, PROPERTY CRIME TENDS TO GROW RELATIVELY 


QUICKLY, WHEREAS DURING YEARS WHERE PEOPLE ARE RAPIDLY INCREASING ` 


THEIR EXPENDITURE, PROPERTY CRIME TENDS TO GROW LESS RAPIDLY OR 


EVEN FALL." 6 
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IT IS INTERESTING TO NOTE THAT THE GOVERNMENT WAS QUITE 
EMBARRASSED WITH THE FINDINGS OF THIS RESEARCH. AT LEAST ONE CAN 
ASSUME IT MUST HAVE BEEN EMBARRASSMENT THAT CAUSED , IT TS 
REPORTED, THE RESPONSIBLE MINISTER, WHEN ASKED AT A PRESS 
CONFERENCE WHAT HE THOUGHT OF THE RESEARCH IN LIGHT OF THE 
GOVERNMENT’S CURRENT ECONOMIC POLICIES, TO HAVE REPLIED 

‘OH YES, I THINK THAT'S THE PIECE OF RESEARCH DONE BY THE 
RESEARCHER THAT WEARS AN EARRING.’ 

HE SUBSEQUENTLY HAD TO APOLOGISE. THE AUTHOR OF THE RESEARCH 


APPARENTLY DOES NOT WEAR AN EARRING. 


IN PURSUANCE OF THIS AIM OF SEPARATING CRIME FROM PUNISHMENT AN 
ENORMOUS AMOUNT OF EFFORT WENT INTO CRIME PREVENTION. CRIME 
PREVENTION MEASURES WERE INTRODUCED AND PUBLICISED, OFTEN WITH 
A LEVEL OF PUBLICITY OUT OF ALL PROPORTION TO THEIR VALUE AND 


SUCCESS. THERE WERE CRIME PREVENTION PANELS, MAGAZINES, 


BOOKLETS, ADVERTISEMENTS, WEEKS (AN IMPORT FROM CANADA) AND THE. 


UNVEILING AND LAUNCH OF THE CRIME-FREE CAR. 


GRADUALLY THIS TOO ENTERED THE PUBLIC CONSCIOUSNESS AND THE LINK 
BETWEEN CRIME AND PUNISHMENT WAS WEAKENED IN THE PUBLIC MIND. 
THE TIME WAS THEN RIPE FOR THE NEXT STAGE OF THE STRATEGY, THE 
REDUCTION IN THE USE OF PRISON AND ITS REPLACEMENT BY COMMUNITY 
PENALTIES. THE GOVERNMENT PUT OUT A WHITE PAPER, CRIME, JUSTICE 
AND PROTECTING THE PUBLIC, SETTING OUT PLANS FOR LEGISLATION TO 
REDUCE THE USE OF PRISON. THE DETAILS OF THE STRATEGY ARE TO BE 
DISCUSSED IN DETAIL LATER. SUFFICE IT TO SAY HERE THAT A NEW 


OFFICIAL VIEW OF PRISON EMERGED FROM THE WHITE PAPER WHICH IS 
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REMARKABLE IN ITS CLARITY AND ITS CONTENT. WITHOUT PREEMPTING 
TOMORROW'/S DISCUSSION AND THE EXCELLENT PAPER BY MY COLLEAGUE 


ARNOLD BARROW, MAY I JUST QUOTE ONE EXTRACT. 


"NOBODY NOW REGARDS IMPRISONMENT IN ITSELF AS AN EFFECTIVE MEANS 
OF REFORM FOR MOST PRISONERS..... 

PRISON IS A SOCIETY WHICH REQUIRES ABSOLUTELY NO SENSE OF 
RESPONSIBILITY FROM PRISONERS. NORMAL SOCIAL OR WORKING HABITS 
DO NOT FIT. THE OPPORTUNITY TO LEARN FROM OTHER CRIMINALS IS 
PERVASIVE. IMPRISONMENT... CAN BE AN EXPENSIVE WAY OF MAKING BAD | 


PEOPLE WORSE." 7 


THIS IS A VERY IMPORTANT STEP FORWARD PHILOSOPHICALLY. IT DOES 
NOT SAY PRISONS ARE EXPENSIVE SO WE REALLY MUST BE CAREFUL WITH 
USING THEM BECAUSE PUBLIC MONEY IS SCARCE. IT DOES NOT SAY 
PRISONS ARE VERY OVER-CROWDED SO WE CANNOT CRAM ANY MORE 
PRISONERS IN. IT IS A VERY IMPORTANT STEP FORWARD BECAUSE IT 
SAYS PRISON IS INEFFECTIVE. PRISON DOES NOT WORK. PRISON IS A 


BAD THING. 


THE USE OF IMPRISONMENT AS DETERRENCE IS ALSO QUESTIONED IN THIS 


WHITE PAPER. 

‘IT IS UNREALISTIC. TO CONSTRUCT SENTENCING ARRANGEMENTS ON THE 
ASSUMPTION THAT MOST OFFENDERS WILL WEIGH UP THE POSSIBILITIES 
IN ADVANCE AND BASE THEIR CONDUCT ON RATIONAL CALCULATION. OFTEN 


THEY DO NOT’ 8 


RUNNING ALONGSIDE THE STRATEGY TO REDUCE THE USE OF PRISON WAS 
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THE PUBLICISING OF AN IDEA WHICH WAS CALCULATED TO APPEAL TO 
THOSE IN FAVOUR OF TOUGH LAW AND ORDER POLICIES AND MONETARISM, 
NAMELY ELECTRONIC MONITORING. THE PROMISE THAT THERE WOULD BE 
ELECTRONIC MONITORING ACCOMPANIED ALL TALK OF REDUCING THE USE 
OF PRISON AND SECURED MANY NEWSPAPER HEADLINES AND TV FEATURES. 
THE DISCUSSION ABOUT ELECTRONIC MONITORING WAS EXTENDED BY THE 
MOUNTING OF AN EXPERIMENT INTO THE USE OF ELECTRONIC MONITORING 
AS AN ALTERNATIVE TO REMAND IN CUSTODY FOR DEFENDANTS BEFORE 
THEIR TRIAL. THE EXPERIMENT WAS EVALUATED BY THE HOME OFFICE 
RESEARCH AND PLANNING UNIT AND A REPORT WAS REDUCED SHOWING THAT 
THE SCHEME WAS UNWORKABLE. THE REPORT WAS ONE OF THE MOST 


SKILFUL EVER PRODUCED BY THE HOME OFFICE (NO STRANGER TO SKILFUL 


REPORTS) AND IS WORTH READING. I WILL ONLY QUOTE TWO EXTRACTS. 


FROM IT, THOUGH THESE TWO ARE CHOSEN FROM MANY WORTHY OF 
REPETITION. HOWEVER, I CAN PROMISE THAT THERE ARE MORE IN THE 


PAPER OF MY COLLEAGUE, ARNOLD BARROW. 


APPARENTLY TWO DEFENDANTS WEARING ELECTRONIC TAGS WERE LIVING IN 
A FLAT WHERE THE ELECTRICITY WAS ON A METER. THIS MEANT THAT THE 
ELECTRICITY ONLY CONTINUED TO RUN WHEN MONEY WAS PUT INTO A SLOT 
MACHINE. THE REPORT SAYS 

‘THE ELECTRICITY RAN OUT AND THE DEFENDANTS CLAIM THEY COULD NOT 


AFFORD TO PAY TO HAVE IT SWITCHED ON AGAIN. THIS WAS FOUND IN 


COURT NOT TO BE A BREACH OF THEIR BAIL CONDITIONS, AS A 


CONTINUOUS SUPPLY OF ELECTRICITY WAS NOT MENTIONED IN THE 


AGREEMENT FORM. /9 


THE CONCLUSIONS OF THE STUDY ARE ALSO WORTHY OF THE WIDEST 


+ 
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AUDIENCE. 
‘AS A TEST PROJECT, IF NO DEFENDANTS HAD BEEN CONSIDERED ELIGIBLE 
FOR ELECTRONIC MONITORING, THIS WOULD NOT HAVE MEANT THAT THE 
TRIALS HAD FAILED. ON THE OTHER HAND, HOWEVER, SUCH AN OUTCOME 
WOULD HAVE MEANT THAT ALL THE OBJECTIVES OF THE TRIALS COULD NOT 


HAVE BEEN ADEQUATELY MET.’ 10 


WHILST ALL THIS WAS GOING ON, THE PRISONS CONTINUED TO BE A 
PROBLEM, OVERCROWDED, BEDEVILED BY TRADITION AND RESISTANCE TO 
CHANGE. THE OLD BUILDINGS DATING BACK TO THE LAST CENTURY WERE 
DETERIORATING EVEN MORE RAPIDLY. OLD FASHIONED AND REPRESSIVE 
ATTITUDES TO PRISONERS WERE CONSTANTLY ASSERTING THEMSELVES. ALL 
THOSE RESPONSIBLE WERE ASHAMED AND EMBARRASSED ABOUT THE STATE 
OF BRITAIN’S PRISONS BUT SEEMED UNABLE TO SORT THEM OUT. THEN 
FATE TOOK A HAND. THERE IS A PRISON IN THE NORTH OF ENGLAND 
CALLED STRANGEWAYS. STRANGEWAYS IS THE LARGEST PRISON IN THE 
UNITED KINGDOM AND ONE OF THE LARGEST PRISONS IN EUROPE. ON THE 
FIRST OF APRIL LAST YEAR, 13 MONTHS AGO, A RIOT STARTED AT 
STRANGEWAYS PRISON. IT WENT ON UNTIL THE 25TH OF APRIL. AS A 
RESULT OF THIS RIOT, THE INTERIOR .OF STRANGEWAYS PRISON, A 
MASSIVE BUILDING WHICH WAS PUT UP IN 1868, WAS COMPLETELY GUTTED 
BY THE RIOTERS. 147 MEMBERS OF THE PRISON STAFF WERE INJURED. 
47 PRISONERS WERE INJURED. ONE PRISONER RECEIVED INJURIES FROM 
WHICH HE SUBSEQUENTLY DIED AND A MURDER INQUIRY IS STILL IN 
PROGRESS. ONE OF THE YOUNG PRISONERS WHO WAS INVOLVED IN THE 
RIOT UNTIL THE VERY END KILLED HIMSELF IN PRISON SHORTLY 
AFTERWARDS. THE ESTIMATE IS THAT THE DAMAGE WILL COST £60 


MILLION TO PUT RIGHT. THE RIOT AT STRANGEWAYS SPREAD AND THERE 
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WERE DISTURBANCES IN 18 OTHER BRITISH PRISONS. 


THE REACTION TO THIS CALAMITY, WHICH WAS PUBLICISED ROUND THE 
WORLD, COULD EASILY HAVE BEEN REPRESSION, TEAR GAS AND LOCK- 
DOWNS. FORTUNATELY, GOOD LUCK AND GOOD JUDGEMENT TOOK US IN A 
DIFFERENT DIRECTION. REMARKABLY, A LEADING BRITISH JUDGE OF 
LIBERAL LEANINGS WAS APPOINTED TO INQUIRE INTO THE DISTURBANCES 


AND REPORT. THE REPORT IS, IN MY VIEW, WELL WORTH READING 


BECAUSE IT TAKES US RIGHT BACK TO CORE VALUES. PERHAPS I COULD - 


HIGHLIGHT JUST SOME OF THE THINGS LORD JUSTICE WOOLF 


SAID. 


‘A LARGE PROPORTION OF THE PRISONERS IN STRANGEWAYS PRISON WERE 


SYMPATHETIC TO THE  INSTIGATORS OF THE DISTURBANCE AND 


ANTAGONISTIC TOWARDS THE PRISON SERVICE BECAUSE OF THE CONDITIONS . 


IN WHICH THEY WERE HOUSED. THOSE CONDITIONS WERE, AS FAR AS THE 
VAST MAJORITY OF INMATES WERE CONCERNED, REGARDED AS BEING WHOLLY 
UNACCEPTABLE AND INHUMANE. AS THE INMATES REPEATEDLY TOLD THE 


INQUIRY, IF THEY WERE TREATED LIKE ANIMALS, THEY WOULD BEHAVE 


LIKE ANIMALS. THE PRISON WAS OVERCROWDED AND THE INMATES WERE. 


PROVIDED WITH INSUFFICIENT ACTIVITIES AND ASSOCIATION. THE 
INMATES WERE SPENDING TOO LONG IN THEIR CELLS WITHOUT SANITATION 
AND WITHOUT THE OPPORTUNITY WITH REASONABLE FREQUENCY TO BATHE 


AND TO CHANGE THEIR CLOTHES, INCLUDING THEIR UNDERWEAR. "11 


THE REPORT ALSO SAID 
"THE MANAGEMENT AND STAFF AT THE PRISON WERE FACED WITH IMMENSE 


PROBLEMS DUE TO THE FAILURE OF GOVERNMENTS IN THE PAST TO PROVIDE 
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THE RESOURCES TO THE PRISON SERVICE WHICH WERE NEEDED TO ENABLE 
THE SERVICE TO PROVIDE FOR AN INCREASED PRISON POPULATION IN A 


HUMANE MANNER." *12 


AND THE REPORT CONCLUDES 

"THE SCALE OF EACH OF THE RIOTS INDICATES THAT IN EACH PRISON 
THERE WAS A SUBSTANTIAL NUMBER OF PRISONERS WHO WERE PREPARED TO 
TURN WHAT COULD OTHERWISE HAVE BEEN A LIMITED DISTURBANCE INTO 
A FULL SCALE RIOT. THIS WAS AT LEAST IN PART BECAUSE OF THE 
CONDITIONS IN WHICH THEY WERE HELD AND THE WAY IN WHICH THEY WERE 
TREATED. IF A PROPER LEVEL OF JUSTICE IS PROVIDED IN PRISONS, 


THEN IT IS LESS LIKELY THAT PRISONERS WILL BEHAVE IN THIS WAY."13 


BUT THESE EXTRACTS DO NOT REALLY GIVE THE FULL FLAVOUR OF THE 
REPORT, THEY DO NOT INDICATE WHY, IN THE BRITISH CONTEXT, IT IS 
A REVOLUTIONARY DOCUMENT. WHAT IS MOST STRIKING ABOUT IT, WHAT 
COMES AS A SHOCK, IS THAT IT REMINDS US ON EVERY PAGE THAT 


PRISONERS ARE HUMAN BEINGS. 


IT TALKS ABOUT PRISONERS AS IF THEY WERE THE SAME AS EVERYONE 


ELSE. IT TALKS ABOUT PRISONERS AS IF SOME ARE DECENT AND BRAVE; 
SOME ARE HORRIBLE, CRUEL AND VICIOUS; SOME ARE PATHETIC AND 
FRIGHTENED; SOME ARE UNUTTERABLY NORMAL. BUT THEY ARE PEOPLE 
JUST LIKE THE REST OF US AND ARE ENTITLED TO BE TREATED AS SUCH. 
THIS DOES NOT SOUND VERY REVOLUTIONARY. BUT IT IS. BECAUSE IN 
ALMOST EVERYTHING ELSE OFFICIAL THAT HAS BEEN WRITTEN ABOUT THE 


PRISON SYSTEM OVER THE LAST TEN YEARS, IF NOT FURTHER BACK, WE 
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IN BRITAIN HAVE NOT TALKED ABOUT PRISONERS AS IF THEY WERE 
PEOPLE. WE HAVE TALKED ABOUT THEM AS A POPULATION THAT WAS TOO 
BIG AND SOMEHOW HAD TO BE MOVED AROUND AND STUFFED INTO LITTLE 
BOXES CALLED CELLS. WE HAVE TALKED ABOUT THEM AS IF THEY WERE 
A CHEMICAL MIXTURE WHICH, IF YOU PUT CERTAIN SORTS TOGETHER, 
BECAME EXPLOSIVE. WE HAVE TALKED ABOUT HOW BAD IT IS FOR THEM 
NOT TO HAVE ANYTHING TO DO ALL DAY BECAUSE IT MAKES THEM LAZY AND 
THEY MAY DETERIORATE RATHER LIKE VEGETABLES THAT GO OFF IF THEY 


ARE NOT EATEN SOON ENOUGH. 


WITH THAT STARTING POINT, THE STARTING POINT OF PRISONERS AS 
HUMAN BEINGS, IT IS NOT SURPRISING THAT LORD JUSTICE WOOLF MADE 
THE RECOMMENDATIONS HE DID. WHAT HE FOUND WAS A SYSTEM DEVISED, 
RUN, CONCEIVED AND THOUGHT ABOUT IN ENTIRELY THE OPPOSITE WAY 


. THAN IT WOULD HAVE BEEN IF IT HAD BEEN DEVISED FOR HUMAN BEINGS. 


HE FOUND A SYSTEM BASED ON A SERIES OF PRINCIPLES DIAMETRICALLY . 


OPPOSED TO THE PRINCIPLES THAT WOULD GUIDE IT IF IT WERE DEVISED 
TO MEET THE NEEDS OF PEOPLE. THE SYSTEM WAS BASED ON ABSTRACT 
IDEAS ABOUT IMPRISONMENT BEING FOR TREATMENT AND TRAINING, (IDEAS 
THAT REALLY COME FROM THE GLADSTONE REPORT OF 1895 AND HAD NOT 
BEEN THOUGHT THROUGH SINCE) A SYSTEM BASED ON THE NEEDS OF A 
BUREAUCRACY BASED IN CENTRAL LONDON, A SYSTEM BASED ON THE NEEDS 
OF BUILDINGS AND THE NEEDS OF CONTROL BY THE CENTRE. THE PRISON 
SYSTEM IS IN A WAY THE ULTIMATE EXAMPLE OF A SYSTEM MEANT TO 


CONTAIN PEOPLE IN WHICH EVERY ASPECT ACTS AGAINST PEOPLE'S NEEDS. 


LORD JUSTICE WOOLF DID NOT START FROM THE NEEDS OF MANAGERS OR, 


ADMINISTRATORS OR SYSTEM BUILDERS. HE STARTED FROM THE NEEDS OF 
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PEOPLE THAT LIVE IN A PLACE AND PEOPLE THAT WORK IN A PLACE. 
WHAT PEOPLE THAT LIVE IN A PLACE LIKE A PRISON WANT FIRST OF ALL 
IS TO BE AS NEAR AS POSSIBLE TO WHERE THEY BELONG, TO WHERE THEY 
LIVE, WHERE THEY HAVE ACCESS MOST EASILY TO WHAT REALLY MATTERS 
TO THEM, THAT IS THEIR FAMILY, THEIR FRIENDS, THEIR COMMUNITY, 


THEIR CHANCES OF BUILDING A NEW LIFE WHEN THEY COME OUT. 


SO THAT IS THE FIRST NEED. WOOLF THEREFORE RECOMMENDED THAT, 
WHEREVER POSSIBLE, WE SHOULD HAVE COMMUNITY PRISONS. PEOPLE 
SHOULD BE KEPT AS NEAR TO THEIR HOMES AS POSSIBLE. THE WHOLE 
PARAPHERNALIA WE HAVE IN BRITAIN OF LOCAL PRISONS, TRAINING 
PRISONS, SPECIALISED PRISONS SHOULD BE MORE OR LESS DISMANTLED, 
AND THE BASIC PREMISE OF IMPRISONMENT SHOULD BE THAT YOU GO TO 


THE NEAREST PRISON TO WHERE YOU COME FROM. 


OBVIOUSLY THIS IS NOT SIMPLE BUT AS A PRINCIPLE IT IS OF THE 
UTMOST SIMPLICITY. AND IT IS THE OPPOSITE PRINCIPLE TO THE ONE 


THE PRISON SYSTEM WAS RUN ON UP TILL NOW. 


THE SECOND BASIC NEED THAT WOOLF IDENTIFIED IN HUMAN BEINGS IS. 
THE NEED TO BE TREATED LIKE ONE. PEOPLE DO NOT RESPOND WELL TO 
BEING TREATED LIKE BROWN PAPER PARCELS, COMMODITIES, THINGS THAT 
CAN BE SHIPPED AROUND FROM ONE PLACE TO ANOTHER WITHOUT 
EXPLANATION OR DISCUSSION. PEOPLE RESPOND BETTER WHEN SOMEBODY 
SAYS ‘THE REASON WHY WE ARE MOVING YOU TOMORROW MORNING FROM THIS 
PRISON TO ANOTHER ONE A HUNDRED MILES AWAY AND WHY YOU WILL 
THEREFORE HAVE TO GIVE UP THE TRAINING COURSE YOU WERE IN THE 


MIDDLE OF AND THE OTHER THINGS YOU WERE INVOLVED IN HERE AND GO 
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TO THIS OTHER PLACE A HUNDRED MILES AWAY WHERE YOU KNOW NO ONE 


AND WHERE YOU WILL START AGAIN ARE THE FOLLOWING." 


OR, AS THE REPORT SAYS, "PRISONERS SHOULD KNOW WHY A DECISION 


WHICH MATERIALLY AND ADVERSELY AFFECTS THEM IS BEING TAKEN."'14 


THE EXCITING THING ABOUT THE WOOLF REPORT IS THAT IT HAS NOT BEEN 
'"RUBBISHED/, AS WE WOULD CALL IT, BEFORE OR AFTER ІТ CAME OUT, 
EITHER BY POLITICIANS OR CIVIL SERVANTS. IN FACT, IT HAS BEEN 
ACCEPTED AND SOME REFORM MEASURES HAVE BEEN ANNOUNCED ALREADY. 


NEW RULES ON VISITS HAVE BEEN ANNOUNCED. THE MINIMUM FOR 


CONVICTED PRISONERS IS NOW TWO VISITS EVERY FOUR WEEKS LASTING: 


ONE HOUR OR MORE EXCEPT ON SATURDAYS AND A MOVE IS BEING MADE 
TOWARD THREE HOURS OF VISITS PER WEEK FOR UNCONVICTED PRISONERS. 
THIS IS A GREAT ADVANCE ON HALF AN HOUR EVERY FOUR WEEKS FOR 
CONVICTED AND 15 MINUTES PER DAY FOR UNCONVICTED PRISONERS. 
CENSORSHIP OF ALL PRISONERS’ LETTERS EXCEPT FOR TOP SECURITY 
PRISONERS HAS BEEN ABOLISHED. HOME LEAVE HAS BEEN INCREASED FOR 
PRISONERS IN OPEN PRISONS FROM THREE TO SIX WEEKEND LEAVES. ALL 
PRISONERS EXCEPT CATEGORY A (TOP SECURITY) PRISONERS WILL HAVE 
ACCESS TO TELEPHONES. ALL CELLS ARE TO HAVE INTEGRAL SANITATION 


BY 1994. 


SO WE FIND OURSELVES ON THE BRINK FINALLY OF A MAJOR, FUNDAMENTAL 


AND EXTREMELY NECESSARY REFORM OF BRITAIN'S PRISONS. 


THE THIRD CORE VALUE I MENTIONED AT THE BEGINNING WAS THAT 


EVERYONE SHOULD BE TREATED EQUALLY AND THAT THERE SHOULD BE NO 
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UNFAIR DISCRIMINATION. THIS TOO IS RELEVANT TO OUR CRIMINAL 
JUSTICE HISTORY OVER THE PAST DECADE. IN BRITAIN AROUND 5% OF 
THE POPULATION IS BLACK, MOSTLY THE CHILDREN OF IMMIGRANTS WHO 
CAME TO BRITAIN FROM FORMER COLONIES IN THE 1950'S AND 60'S. 
RACISM IN HOUSING AND EMPLOYMENT SINCE THE ARRIVAL OF THE FIRST 
IMMIGRANTS HAS CONTINUED TO AFFECT THEIR CHILDREN AND 
GRANDCHILDREN. IT IS NO SURPRISE, THEREFORE, THAT RACISM ALSO 
OPERATES IN CRIMINAL JUSTICE. IN 1983, NACRO BROUGHT TOGETHER 
A GROUP OF PEOPLE, BLACK PEOPLE WHO HAD WORKED IN CRIMINAL 
JUSTICE AND OTHER COMMITTED PEOPLE FROM THE MAIN CRIMINAL JUSTICE 
ORGANISATIONS AND FOR THREE YEARS WE WORKED TO FIND OUT WHAT 
HAPPENED TO BLACK PEOPLE IN CRIMINAL JUSTICE, HOW THEY WERE 
TREATED AS OFFENDERS, AS VICTIMS AND AS WORKERS IN CRIMINAL 
JUSTICE PROFESSIONS. WE FOUND, NOT SURPRISINGLY THAT WE HAD A 
GROSSLY DISPROPORTIONATE BLACK PRISON POPULATION, NOW 16% AS 
AGAINST THE NATIONAL BLACK POPULATION OF 4.7%. WE FOUND BLACK 
PEOPLE OVER-REPRESENTED AS VICTIMS, AS THEY TENDED TO LIVE IN THE 
POORER INNER CITY AREAS WHERE CRIME WAS MORE PREVALENT.’ WE FOUND 
BLACK PEOPLE GROSSLY UNDER-REPRESENTED AS JUDGES, MAGISTRATES, 


PROBATION OFFICERS, PRISON OFFICERS AND LAWYERS. 


IN 1986, WE PRODUCED A REPORT ON OUR FINDINGS. WE SET OUT WHAT 


WAS HAPPENING. WE MADE IT CLEAR THAT NO-ONE SEEMED TO KNOW OR 


CARE THAT THIS WAS HAPPENING AND THAT A SUBSTANTIAL AMOUNT OF 


INJUSTICE WAS GOING ON. 


FOLLOWING THAT REPORT, THE NACRO COMMITTEE WORKED LONG AND HARD 


TO PROMOTE WHAT IT HAD FOUND. BY MARCH 1989, WE HAD REACHED THE 
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POINT WHERE POLITICIANS AND CIVIL SERVANTS HAD AGREED THAT THERE 
WAS INJUSTICE AND THAT SOMETHING NEEDED TO BE CHANGED. IT WAS 
AN INDICATION OF THE LEVEL AT WHICH IT WAS PERCEIVED THAT CHANGE 
WAS NEEDED THAT THE CONFERENCE TO LAUNCH NACRO’S SECOND REPORT 
IN 1989 WAS OPENED BY NONE OTHER THAN THE LORD CHANCELLOR OF 


ENGLAND. 


FOLLOWING THAT THERE HAS BEEN A RANGE OF DEVELOPMENTS. THE HOME 


OFFICE HAS ISSUED CIRCULARS ON RACIAL EQUALITY TO PROBATION 
SERVICES AND MAGISTRATES COURTS; THE PRISON SERVICE HAS LAUNCHED 
A MAJOR CAMPAIGN TO RECRUIT BLACK PRISON OFFICERS, THE JUSTICES’ 
CLERKS (OFFICERS IN THE LOWER COURTS) HAVE PUBLISHED THEIR OWN 
EQUALITY STATEMENT, THE LORD CHANCELLOR HAS ANNOUNCED PROPOSALS 
TO PREVENT RACE AND SEX DISCRIMINATION IN THE LEGAL PROFESSION, 
THE LAW SOCIETY HAS CALLED FOR RADICAL REFORMS TO THE SYSTEM FOR 
APPOINTING JUDGES WHICH LEADS TO A LARGELY MALE, ALMOST TOTALLY 
WHITE JUDICIARY, AND THE JUDICIAL STUDIES BOARD (THE BODY 
RESPONSIBLE FOR TRAINING JUDGES) HAS APPOINTED AN ETHNIC 


MINORITIES ADVISORY COMMITTEE. 


THE LATEST DEVELOPMENT IS THAT THE EFFORTS TO INCLUDE AN ANTI- 
DISCRIMINATION CLAUSE IN THE NEW CRIMINAL JUSTICE BILL, CURRENTLY 
GOING THROUGH PARLIAMENT, HAVE BEEN SUCCESSFUL. THE GOVERNMENT 
HAS AGREED ТО AMEND THE BILL TO ESTABLISH THAT THOSE 
ADMINISTERING CRIMINAL JUSTICE HAVE A DUTY TO AVOID RACIAL 
DISCRIMINATION. THE BILL WILL ALSO REQUIRE THE HOME SECRETARY 


TO PUBLISH INFORMATION EACH YEAR ‘FOR THE PURPOSE OF ...... 
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FACILITATING THE AVOIDANCE BY SUCH PERSONS (I.E. PERSONS ENGAGED 
IN THE ADMINISTRATION OF CRIMINAL JUSTICE) OF THEIR DUTY TO AVOID 
DISCRIMINATING AGAINST ANY PERSON ON THE GROUNDS OF RACE, SEX OR 


ANY OTHER IMPROPER GROUND. 15 


WHAT IS TO BE CONCLUDED FROM ALL THIS? FIRST THERE IS NO DOUBT 
THAT IN BRITAIN THERE HAS BEEN A REAL CHANGE IN THE WAY CRIMINAL 
JUSTICE POLICY IS SEEN. WE HAVE GOT NEARER TO UNDERSTANDING THAT 
PRISON IS INEFFECTIVE AND INHERENTLY ABSURD. WE HAVE AT LAST, 
PERHAPS, ACCEPTED WHAT SIR GODFREY LUSHINGTON, HEAD OF THE HOME 
OFFICE IN 1895, SAID 

‘I REGARD AS UNFAVOURABLE TO REFORMATION THE STATUS OF A PRISONER 
THROUGHOUT HIS WHOLE CAREER; THE CRUSHING OF SELF-RESPECT, THE 
STARVING OF ALL MORAL INSTINCT HE MAY POSSESS, THE ABSENCE OF ALL 
OPPORTUNITY TO DO OR RECEIVE A KINDNESS, THE CONTINUAL 
ASSOCIATION WITH NONE BUT CRIMINAL.....I BELIEVE THE TRUE MODE 
OF REFORMING A MAN OR RESTORING HIM TO SOCIETY IS EXACTLY IN THE 
OPPOSITE DIRECTION OF ALL THESE; BUT, OF COURSE, THIS IS A MERE 
IDEA. IT IS QUITE IMPRACTICABLE IN A PRISON. IN FACT THE 


UNFAVOURABLE FEATURES I HAVE MENTIONED ARE INSEPARABLE FROM 


PRISON LIFE.’ 16 


WE HAVE ALSO GOT NEARER TO ACCEPTING THAT THOSE WE LOCK AWAY 
SHOULD NOT BE FURTHER BRUTALISED AND INSTITUTIONALISED. AND 
INEVITABLY, THEREFORE, WE HAVE ALSO GOT NEARER TO ASKING THE 
QUESTION, WHY DO WE GO ON SENDING PEOPLE TO PRISON? WHY ARE WE 
UNABLE TO THINK OF SOMETHING ELSE? AND WHEN WE LOOK AT PRISON 


PROBLEMS AROUND THE WORLD WE REALISE HOW MUCH THE COLONIAL POWERS 
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WERE TO BLAME FOR BEQUEATHING SUCH A LEGACY TO SO MANY COUNTRIES. 
THERE ARE MANY PLACES IN THE WORLD WHERE YOU CAN TAKE A SIGHT- 


SEEING TOUR THROUGH A CITY AND KNOW AS YOU APPROACH A PECULIAR 


SORT OF WALL, THAT IT IS THE WALL OF THE CITY PRISON. YOU KNOW 


THAT WHEN YOU GO ROUND THE CORNER YOU WILL SEE ONE OF THOSE 
ENTRANCE PORTALS, RATHER LIKE THE ENTRANCE TO WORMWOOD SCRUBS, 


AND THAT THIS IS THE PRISON THAT THE BRITISH BUILT. 


OUR NOTION OF IMPRISONMENT, SO UNSUCCESSFUL IN WESTERN EUROPEAN 
COUNTRIES AND IN NORTH AMERICA, IS ACTIVELY DISASTROUS IN 
DEVELOPING COUNTRIES WHERE THE LAST THING THEY NEED IS TO TAKE 
A LARGE GROUP OF PEOPLE, RENDER THEM TOTALLY UNPRODUCTIVE AND 
THEN HAVE TO FEED, CLOTHE AND CARE FOR THEM. AND INDEED THE 


WESTERN EXPORT OF IMPRISONMENT IS BEING QUESTIONED. 


"EN EFFET, DEUX SIECLES ENVIRON APRÉS L'APPARITION DU PHENOMENE 
CARCERAL, LA PRISON SE DRESSE TOUJOURS, MAJESTEUSE, AU CENTRE DE 
NOS CITES. ARCHITECTURE SOUVENT AUX STRUCTURE BRANLANTES, ELLE 
SE VOUDRAIT RASSURANTE POUR LES HONNETES ET PAISIBLES GENS, 
INTIMIDANTE POUR LES DÉLINQUNATS POTENTIELS, RÉTRIBUTIVE POUR LES 
VIOLATEURS DE L'ORDRE PUBLIC, RETRAITE CONTRAIGNNANTE POUR LES 


CRIMINELS. 

/ š 
CETTE BONNE VOLONTÉ N'EMPECHERA CEPENDANT PAS L'UNIVERS CARCERAL 
D’ ÉVOLUER DANS UN CONTEXTE DE CRISE PERMANENTE, VOIRE 


Z 
ENDEMIQUE.... 


ON COMPREND DES LORS QUE LA SANCTION QUI PUISSE ATTEINDRE 
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GRAVEMENT L'INDIVIDU VIOLATEUR DES REGLES ET PRECEPTES VITAUX DE 
LA SOCIETE, SOIT, DANS LES SOCIETES AFRICAINES TRADITIONNELLES, 
NON PAS CELLE QUI CONFISGUE LA LIBERTE MATS CELLE QUI ROMPT OU, 
А TOUT LE MOINS, FRAGILISE LES LIENS DE SOLIDARITE ENTRE LE SUJET 
ET LE GROUPE. C'EST DONC LA SOLIDARITÉ QUI, DANS LE SYSTEME 


PENAL AFRICAIN, FONDE LA SANCTION PÉNALE. 


/ ^ 
ON LE VOIT, LES POSSIBILITES D'INNOVATION ET D'AMENAGEMENT DU 
` / n ` 
SYSTEME PENAL MODERNE GRACE A LA MISE EN OEUVRE DES VALEURS 


4 a 
PENOLOGIQUES DU DROIT ANCIEN, SONT REELLES ET NOMBREUSES." 17 


WHAT IS NOW NEEDED IS FOR SOMEONE SOMEWHERE TO TAKE THE PLUNGE. 
SOMEONE NEEDS TO SAY, WE SHALL START ABOLISHING IMPRISONMENT. 
SO AS NOT TO CAUSE TOO GREAT ALARM, PERHAPS A START COULD BE MADE 


WITH A SMALL GROUP, A GROUP THAT IS, IN ANY CASE, USUALLY AT THE 


. BOTTOM OF THE PRISON AGENDA, A GROUP THAT SOCIETY HAS NO CAUSE 


TO FEAR, THAT IS IMPRISONED WOMEN. TO STOP IMPRISONING WOMEN 
WOULD REMOVE MANY HEADACHES FROM PRISON ADMINISTRATORS. WOMEN 
ARE OFTEN DIFFICULT PRISONERS AND THEIR SMALL NUMBERS MAKE 
ADMINISTERING A SYSTEM FOR THEM VERY AWKWARD AND EXPENSIVE OF 
RESOURCES. . ALMOST ALL THE WOMEN PRISONERS THERE ARE POSE NO 
THREAT TO PUBLIC SAFETY. TO ABOLISH IMPRISONMENT FOR WOMEN WOULD 
START SOCIETY OFF IN THE DIRECTION IT NOW NEEDS TO GO, TOWARDS 


A BETTER WAY THAN PRISON OF PUNISHING CRIME. 
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"SHIFTING THE PLAYING FIELD"? 


(COMMUNITY CORRECTIONS VS. INCARCERATION) 


+ - 


INTERMATIOMAL SYMPOGIUM OM THE FUTURE OF CORRECTIONS 


OTTAWA, ONTARIO, CANADA 


10 — 14 JUNE 1991 


“SHIFTING THE PLAYING FIELD? (COMMUNITY CORRECTIONS vs INCARCERATION) 
FAPER BY ARNOLD BARROW, CHIEF PROBATION OFFICER FOR BUFFOLK, ENGLAND 


INTRODUCTION 


I am not sure who coined the title for this part of our symposium but 
I think it must be a lateral thinker. In Britain we often talk about 
moving the goal posts - we even discuss about whether the playing 
field is level - but to my knowledge we have not yet focused upon 
“shifting the playing field". Perhaps this is where we have gone 
wrong all these years! 


In the UK we take the view that we know a great deal about prisons - 
and this is no idle boast. Over the years че have generally topped 

the European league with regard to the use of custody, when measured 
by the number of priscnera per 100,000 population, as the following 

table shows ә 





country Prison population Number of prisoners 

on 1.9.1988 per 109,000 population 

United Kingdom 55,457 97.4 

Turkey - 51,810 95.6 

Luxembourg 322 96.5 

West Germany $2,076 84.9 

Portugal : 8,181 83.0 

Trance 46,423 81.1 

Austria 5,862 77.0 

Spain 29,344 75.8 SOURCE; 

Switzerland 4,679 73.1 . NACRO 

Finland 3,598 73.0 BRIEFING 


There are no easy explanations for our appetite for custody. some say 
that the practice of sending young boys (mainly) away to private 
boarding school from a very early age is the seat of the problem - in 
fact most judges attended public schools and claim that it did them no 
harm. This may be apparent from a recent article in the Sunday Times 
Colour Supplement (1) which gave information about the 123 most senior 
judges. It showed that there чеге: = 


* 120 men, 3 women, with an 
* Average age of 62 years 
* None came from racial minorities 


* Моге than two thirds were educated at public school 
and Oxbridge 





I was interested to see this confirmed by Roger Cooper a British 
Business man recently released from prison in Iran after five years in 
custody who is reported to have said that "anybody who was educated in 
an English public school and served in the ranks of the British army 
would have no problems in a Third World prison". Presumably life in 
an English Prison would be a "piece of cake"! 


In Britain, there has bean & great deal of rhetoric over the years 
about the need to reduce the prison population, the importance of 
using community-based sentences for a greater proportion of offanders, 
reserving custody as a last resort and so on. However, in terms of 
the law, to date, relatively little has been done. There is an 
understandable desire to retain the separateness of the government and 
the judiciary, but some of us would argue that this disinclination to 
limit the hand of judges has been taken too far. After all, it ія the 
Government which enacts the law in the firat place - and virtually 
every law limits the punishments which can be given for a particular 
offence. 


A potted history of the legislative framework for sentencing (2) was 
outlined recently by Mr John Halliday, Deputy Under Secretary of 
State, Моше Office. We were reminded that in the 18th Century, the 
emphasis was on the need to protect property. such offences were 
assumed to he deterred by the existence of swingeing retributive 
punishments: capital punishment remained for many property crimes 
until the 1830's and 40’s. The current view places more emphasis on 
the proteotion of people, especially vulnerable people than on 
property. sexual and violent offences, including violence with a 
racial dimension is now generally regarded as more serious than 
property crime. 


In the 1982 Criminal Justice Act the UK Government sought to limit the 
use of custody for young offenders and placed certain hurdles in the 
Way. It stated that a custodial sentence should only be imposed on an 
offender under 24 when 


"No other method of dealing with him is appropriate because it 
appears to the court that he is unable or willing to respond to 
non-custodial penalties or because a custodial sentence is 
necessary for the protection of the public or bacause the offence 
мав йс serious that a non-custodial sentence cannot be 
justified". . 


The 1988 criminal Justice Act sought to further restrict the use of 
custody - at the same time as Youth Custody centres and Detention 
Centres were abolished and the unified Young Offender Institutions 
were introduced. 


The effects of these two pieces of legislation can be demonstrated in 
the reduction in the use of custody for young offenders in England and 
Wales during the second half of the 1980's. 
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POPULATION IN PRISON SERVICE ESTABLISHMENTS UNDER SENTENCE ON 30 JUNE 
1980-1989 - ENGLAND AND WALES (AGED 14-20 YEARS) 
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The raduction in the use of custody for 14-16 year olds has been 
particularly dramatic. 


МО. OF JUVENILES (14-16 YR OLDS) RECEIVING CUSTODIAL SENTENCES FOR ALL 
OFTENCES = ENGLAND AND WALES i 
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The crucial importance of seeking to reduce the size of the adult 
prison population has also been the subject of much comment. | 
Sir Brian Cubban, former permanent secretary at the Home Office, said 
in 1988 in a lecture in Australia 





"Will we never find a part of intervention in sentenoing 
decisions themselves? Can we never contemplate inserting 
mechanisms of demand management into the sentencing process, so 
that the volume of demand for imprisonment can be more closely 
tied to supply?" 





To this might be added a comment by Norman Carlson, one time head or 
the US Federal Prison System 


"You cannot build yourself out of overcrowding, it has never 
succeeded yet" 


I believe there is evidence to suggest that this lesson has still no 
been learned. However, so far as the adult prison population is 
concerned, there are some encouraging signs 


Average Population in Custody 
1980 ~ 1990 Engiana & Wales 
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The last figure is still a guesstimate - but is probably accurate. 
There was a steady decline in the average prison population during 
1990 - could it be that the riots of Strangeways Prison, a large old 
Victorian Institution in Manchester, England and elsewhere made а 
greater impact on courts than any bidding by & Government minister 
could ever achieve. Time will tell whether this raduction will be 
sustained - it has certainly been sufficient to encourage the 
Government to switch resources from building new priaona to improving 
the fabric of exiating ones. 


In 1968 Lyndon B Johnson said 


"The only genuine long range solution for what has happened (to 
society) lies in an attack, mounted at every level upon the 
conditions that break despair and violence. All of us know what 
these conditions are - ignorance, discrimination slums, poverty, 
disease, not enough jobs. We should attack these conditions, not 
because we are frightened by conflict, but because we are fired 
by conscience. We should attack them because there is simply no 
other way to achieve a decent orderly society". 


Who are the offenders that revolve around the críminal justice system, 
often it seems, at an increasing speed?:- 


A recent Nottingham, England survey (3) showed details of young 
offenders under 25 who appeared in court in a six month period, who 
were subject to pre-sentence reports by a probation officer: 


27% males ) 

54% females ) Were living away from home 

49% males ) 

86% females ) Committed offences for material gain 
60% males ) 

97% females ) Were unemployed 

25% males ) 

33% females ) Bad history of care 

6% males ) 

31% females ) Has suffered physical/sexual abuse 
Up to 204 Had physical/mental health problems 


The majority had no viable family support. These are tho casualties 
we deal with, little different, I suppose, from offenders in any other 
country. 


The offenders cwn Views we examined recently in my own county. 


100 recent arrivals at a Young Offender Institution were asked to give 
reasons for their offending 


25 said it was due to the bad influence of their friends - an excuse 
or the truth? 


18 blamed lack of money 
16 gave excess alcohol as the cause and 
13 drug abuse, with a further 


9 blaming a relationship breakdown 


In the UK, the Criminal Justice agencies are individually funded and 
poorly co-ordinated. Our prison service is funded totally by the 
Government and this also applies to the Crown Prosecution Service. 
The police are funded 51% centrally and 49% locally - and Magistrates 
Courts and the Probation Service are funded 80% by the Home Office 
with the remainder being provided by local authorities. Changes in 
one organisation can and do result in additional costs for another - 
vet there is no vehicle to determine, across the board, the most 
economical and effective arrangements. We envy those countries which 
have been able to build an integrated criminal justice system and to 
utilise properly the limited resources that are available. 


A CHANGING SCENE 


There has been a plethora of reports written, enquiries undertaken and 
Government papers published in England and Wales over the past couple 
of years which, taken together, could make a major impact upon the 
overall workings of our criminal justice system and our sentencing 
policies. I say could because, to date, we have the promise of change 
but not too much evidence, except perhaps for the fairly significant 
recent reduction in the prison population. Within the next 2-3 years 
we shall be in a better position to determine the extent of progress. 


Tha start of the current phase of reports and enquiries can be traced 
back to 16 July 1987 when the Government appointed Lord Carlise to 
lead a Committee to Review the Parole System in England and Wales -(4) 
the first such review since its inception same 20 years earlier. 


The Committee was asked to consider whether parole should be retained 
and if so, whether any changes were required. One of ita most 
significant recommendations was as follows:- 


"Although there is no clear-cut evidence that releasing people on 
parole has a significant long-term effect in preventing 
offending, it is reasonably clear that parole and supervision do 
reduce the likelihood of re-offending in the short-term." 


This conclusion may be modest enough, but it was crucial that this 
high-powered committee took such a view. It played a part in helping 
the Government to plan to move to focus away from the dominant use of 
custody. 


Subsequent Green and White Papers gave the Government's views on a 
range of criminal justice issues and spelt out their legislation 
intentions, Some of the comments included in the White Paper "Crime, 
Justice and Protecting the public" (5) are rather underwhelming. 





“there is a growing awareness that prigon is not usually the best 
way of dealing with many less serious property crimes" 


"Imprisonment makes it more difficult for offenders to compensate 
their victims and allows them to evade their responsibilities" 


but it also has the rather more outspoken commenti:- 


"Nobody now regards imprisonment, in itself, as an effective 
means of reform for most prisoners .......... For most 
offenders, imprisonment has to be justified in terms of public 
protection, denunciation and retribution. Otherwise it can be an 
expensive way of making bad people vorse" 


These White Paper intentions were tranalated, into a Criminal Justice 

Bill published in November 1990, Predictably it diluted some of the 

earlier White Paper principles. By way of example the White Paper 

apake of the juat deserts principle being applied - the severity of 

the sentence being directly related to the seriousness of the offence 

- with each offences being takan individually. This was consistent 

with the Court of Appeal guidance in respect of legislation on young 

offenders. However, the Criminal Justice sill has amended thia so 

that a court may impose a custodial sentence for a term "commensurate | 
with the seriousness of the offence or other offences associated with 
it". Perhaps our Government remains equivocal about the place of 
custody. We shall be watching carefully the impact of this and other 
clauses because they could seriously undermine the Government's 
expressed intentions, | 


In addition to s2eking to reduce the use of custody, а range of new 
community-based sentences are to be introduced. These include a 
combination order (power to impose probation and community service 
elements for a single offence) a revised parole system for those 
serving short and long terms of imprisonment, and curfew orders which 
could include the use of electronic monitoring. This is a 
particularly controversial proposal which in the common parlance is 
referred to as "tagging". It was introduced on a pilot basis in three 
court armas in 1990, to be used in place of a remands in custody. In 
the pilot period a total of 50 offenders were electronically monitored 
at a cost of $602,000 ~ £12,000 per person ~ and the failure rate was 
more than 50%. The first person to be tagged was kept in custody 
until his phone was installed (a novel way of achieving a speedy 
installation which can still take some weeks Ог months). The police 
went to the house of one man at 5.00 am believing that he had breached 
his bail conditions, when in fact he was safely tucked up in bed. The 
was man reputad to have said "I don't really know what went wrong - 
perhaps there was a blind spot under the quilt! We are not at all 
sure that Electronic Surveillance has much of a part to play in 
community penalties. 


Finally on the Criminal Justice Bill, many of us were disappointed 
that the Government continues to reject the concept of a Sentencing 
council. The idea of establishing a multi-disciplinary Committee 
(judiciary, academics, a probation officer and others) to provide 
guidance on sentencing issues has not found favour - but I believe we 
have not heard the last of this. 


The report of the Lord Justice Woolf Enquiry (6) into the major prison 
riots at Strangeways and other prisona in April 1990 ia regarded by 
some ай the moat comprehensive and important analysis of the problems 
facing our prison system this century. In an extensive 600 page 
report containing over 200 recommendations, Lord Justice Woolf 
produced a comprehensive catalogue of action which was required to 
address the problems in our prison system. significantly, the first 
recommendation was that there should be closer co-operatlón between 
the different parts of the criminal justice system. Other 
recommendations focused on improved physical conditions, the proposed 
introduction of affective sentence planning for prisoners, the 
creation of smaller prisons closer to the community from which the 
prisoners have come and the proper prepatation of prisoners for 
release. Many of the changes can be introduced immediately, given the 
will of the prison authorities while others require legislation. The 
Government has expressed its firm commitment to implementing the 
report in full and should be commended for it. However, ultimately I 
believe that the outcome will largely depend upon us being able to 
reduce the prison population and to sustain this reduction. 


The current pressure from a number of sources to end the imposition of 
mandatory life sentences for offences of murder is also worthy of 
note. At present in England and Wales we have over 2300 individuals 
serving life sentences - a figure which is said to exceed the total 
for the reat of Europe as a whole. Fixed term sentences, it is 
arqued, should be the norm and can adequately provide the protection 
that the public needa. 


Finally, a Royal Commission on Criminal Justice has recently been 
established by the Government in response to a series of miscarriages 
of justice which have involved innocent people spending many yaara in 
custody. Its detailed terms of reference are still awaited but this 
Commission, the first to be established for over ten years, will 
ensure that criminal justice remains firmly on the political agenda 
for some time to come. 


In the UK, the Probation Sarvice has a key role in the court process. 
The Probation Officer is in effect the social worker (or probation) 
adviser to the court - in the same way that our lay Magistrates’ 
Courts have legal advisers called clerks to the Justicas. The 
Probation Officers core tasks have recently been redefined in the 
Green Paper "Supervision and Punishment in the Community - A framework 
for Action". They are:- 
(i) planning and managing the supervision of offenders 
(ii) providing reports to the courta to assist sentencing 
(111) enforcing the requirements of the court order 


These core tasks for Probation Officers are consistent with the aims 
of suparvision which are defined as:- 


- protection of public 
- prevention of re-offending 


- successful re-integration of the offender in the community 











As you can see, thay are pretty challenging - perhaps even daunting 
aims, ones not always association with the work of Probation 
Officers. Once the Criminal Justice Act comes into force, only the 
very serious offenders can be sentenced by a court without the benefit 
of а pre-sentence report by a Probation Officer. This places the 
Probation Officer in a position of some influence with the court and 
overall up to 80% of Probation Officers recommendations are followed. 
It is rare for Probation officers to recommend custody - invariably 
there will be a community-based option suggested, which in the case of 
all but minor offences, will be seeking the address the offending 
behaviour. This comprehensive requirement upon courts to consider 
pre-sentance reports before passing sentence will have the effect of 
giving the Probation Officer a more important role in court - and 
arquably a more central role in the criminal justice system. 


The Dutch Probation Service’s involvement at the pre-court stage is 
only slowly being replicated in the UK. our very high remand 
population - at times it has been up to 208 of the total prison 
population - is particularly unfortunate in a country which makes 
considerable virtue of the principle - "innocent until provan guilty“. 
Bail Information schemes are being developed, with the Probation 
Service providing the prosecution service with information regarding 
the dafendant, which is in support of bail - to balance the arguments 
for a custodial remand which are put forward by the police. Recent 
results are encouraging and show that the remand population has been 
reduced significantly. 


tn my own county a Bail Support scheme has been introduced for some 
young offenders. Based at a probation hostel where young men live 
either on bail or as a condition of residence, this innovation 
provides intensive support in the period immediately after arreat and 
remand. А local study (8) has found that it im in this 3-4 week 
period after the initial arrest that young offenders are most at risk 
of running away and of committing even more offences. I suspect that 
the principle of “I may as well be hung for a sheep as for a lamb" may 
apply = and of course the result ia that with a atring of offences 
including breach of bail, custody is the almost inevitable result. We 
hope to demonstrate that intensive intervention at this stage is 
productive. 


A number of other diversion schemes are also being developed - 
everything from cautioning for the first or minor offenders, adult or 
juvenile, to diversion from prosecution for the old, the mentally ill, 
and others where the view is taken that prosecution is not in the 
public interest. Special schemes for mentally disordered offenders 
have been established in the UK, with the aim of keeping them out of 
custody, and given proper support in the community. We still have 
much to learn in this field, from Canada and other countries 
represented at this symposium. We are continuing to close the old and 
very large mental hospitals (as wa called them) but failing to replace 
them with the smaller local psychiatrio units and more especially 
developing effective community care. Жог at least a generation the 
mentally ill have ended up in prison and now that prisons are really 
the last remaining asylum there is a danger that this trend could 
increase, I am therefore pleased that the Government has set up a 
Comnittee to Review the Services provided for mentally disordered 
offenders and I am a member of its Prison Advisory Group. our 
symposium has not focused on this subjact to any extent - perhaps it 
should be borne in mind for a future event. 


In defining the threw core tasks of Probation Officers to which I 
referred earlier, the Government has made it clear that by itself the 
Probation service cannot and should not seek to provide all services 
to offenders. The role of voluntary organisations, charities and the 
private sector = corporately described ag the Independent sector - it 
is argued, should be greatly developed. Organisations like the 
National Asacciation for the Care and Resettlement of offenders will 
have a part to play along with other national and local organisations. 
This partnership betwean the statutory and voluntary sector will be 
the subject of much discussion over the next few years. The Probation 
Service is already engaged in and is fully committed to inter-agency 
co-operation - there is much to be done and all contributions should 
be gratefully received! 


FROMATION VISION FOR THE FUTURE 


There is no doubt in my mind that Probation in Europe ia alive and 
well. At the saventh Seminar of the Conference Permanente Europeenne 
De la Probation (CEP) in Sigtuna, Sweden in June 1990, (9) 
representatives from 16 European Countries met to review the "Help and 
Control" aspects of Probation. From the discussions which took place, 
it is clear that Probation and other forms of community-based 
sentences are being developed apace. In Great Britain it may he said 
that Probation is alive and well - and kicking too! The new Criminal 
Justice Act of which I have spoken is about to be passed with the 
express intention of keeping more cffenders out of prison. However, 
concurrently the Government is proposing to introduce, to the 
Probation Service a system of cash limiting which could have the 
effect of reducing resources available to us. We shall be fighting 
very hard indeed to prevent this happening. 


Interagency co-operation is becoming the by-word of the '902. We are 
being exhorted by our Governments to do this more and more, and it is 
an approach that I wholeheartedly endorsa, without reservation. All I 
ask is that Governments adopt the same stance and foster inter- 
departmental co-operation. It seems that one department can introduce 
a regulation without any regard for the effect that this will have on 


other departments. Іп Great Britain, social security payments to the 


young who leave home before their 17th birthday have been curtailed 
causing endless problems for ini officers, social workers, the 
police and many other agencies. I suggest that governments should 
practice what they preach. The development of a safe and just society 
should be the number one priority of government and its departments as 
well as of the multifarious agencies under its control. 


To take this point further we must seek to establish integrated 
criminal justice systems, co-ordinating the use of resources and 
ploughing the same furrew. After all the ultimate aim is to prevent 
crime. Each agency has its jobs to do and its role to play. The 
police apprehend the offenders, the courts mete out justice; the 
prison and probation services carry out tha order of the court. our 
tasks are different but our objective is the same - to prevent the 
recurrence of crime. In practice, the development of community based 
sentencing will reduce the work of tha prison departments in our 
countries. In theory, there should then be a shift of money, manpower 
and even buildings to the services which are supervising offenders in 
the community. But will this actually happen? and the public must 
not be left out of this. They must be informed about the work of the 
criminal justice agencies and encouraged tà take an active part in 
raducing crime in their communities. 
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Thia brings me оп to the media who in my view have a crucial part to 
play in teaching the public about crime and its prevention. Can soma 
branches of the media in all honesty say that they think through the 
iasues thoroughly. Let me give you an example. In Great Britain it 
is eotimated with some authority that an astonishing 60% of all 
offences has an alcohol component. But how often does an alcohol 
education programme appear on our television? How often does a 
serious newspaper tackle the subject? Only spasmodically. And yet 
the two programnes which consistently top the British TV ratings are 
focused on public houses or bars which seem to be visited on a daily 
basis by everyone of any significance in the communities being 
depicted. And I am yet to be convinced that the continual violence 
and sheer nastiness that is exhibited on our screens night after night 
is not debasing society in some way. 





It would be a serious omission if I failed to mantion the Š 
disproportionate use of custody for black offenders. An analysis of 
this was given in an address by Vivien Stern to the АРАТ Conference in 
Canada in May 1980 (10) and I can only commend this to you. suffice 
to say that every criminal justice agency needs to examine and go on 
examining its modus operandi in respect of black offenders. 


Not so long ago, death was the punishment for murder in many of our 
countries. This was part of the culture, accepted by many as just and 
proper. But we have moved away from this feeling. Can we do the same 
with imprisonment? In some of cur cultures prison is almost 
inevitable for a range of offences. In my view the presumption should 
be for a community based sentence to be passed whenever possible and 
my feeling is that this can only be enforced by regulation or law. 

But when custody is essential, and I fully accept that it is in some 
cases, then this should be a positive experience for the offender. We 
are failing society if we send а person out of prison into the 
community worse than he was when he went in. There is a very clear 
responsibility to address the issues which led him to offend and to 
take some action to reduce the likelihood of his re-offending. 

Ideally jails should be close to an offenders home and prison staff 
engaged in rehabilitation should work both inside and outside the 
institution. There should be joint training opportunities for prison 
and probation staff and the value and abilities of many prison 
officers recognised. The parole system should be watertight so that 
prisoners have a clear picture of their own responsibilities in the 
process and the supervising services should be adequately resourced so 
that aducational and anti-offending behaviour programmes can be 
Carried on outside the prison as a condition of parole, These ideals 
are expensive to fulfil but I believe that people are willing to pay a 
proper price to reduce or eliminate the fear of crime. 


But a word of caution is necessary. In our quest to reduce our prison 
populationa and deal with more offenders in the community it is vital 
that we do not set offenders up to fail. A prison sentence with no 
rehabilitative contract certainly does set a man up to fail, but so 
does an imposed set of conditions in a probation sentence without the 
offenders consent. The probation services of our countries are not 
agents of punishment and nor can they be. Probation staff are very 
adept at finding the balance between care and control for each 
offender on their caseloads and control should not become mechanistic 
and impersonal. Offenders can learn to trust probation staff and can | 
respond positively to the love and trust that they get in return. | 
This is а vital element in the work that we do and should remain so 

despite the change that is inevitable in our fast moving and complex 

societies. 


10. 


sunday Times Magazine, 17 March 1991 


A Legislative Framework for sentencing - Paper for Manchester 
conference 28 March 1991 - Mr John Holliday, Dap. Under Secretary of 
State, Mome Office 


"Young Offenders Alone" published by Nottinghamahire Probation service 
12 April 1990 


The Parole System in England and Wales - Report of the Review 
Committee (Cmnd 532) B.M.5.0. 


Crime, Justice and Protecting the Public (Cmmd 968) R.M.5.0. 


Prison Disturbances April 1990 - Report of an Inquiry by the Rt Hon 
Lord Justice Woolf and His Honour Judge Stephen Tumin (Cmmd 1456) 
R.M.3,0. 


Supervision and Punishment in the Community - A framework for action 
(Cmmd 966) H.M.5.0. 


Report to General Purposes committee of Suffolk Probation Committee 13 
March 1991. "Ball Support Project at Lightfoot House" 


Report of the seventh CEP Seminar(Conference Permanente Europeene de 
la Probation), held at sigtuna, Sweden, June 1990 - "The Balance 
between help and surveillance - Where does Probation stand?" 

ISBN 3927066400 


^w 


Address by Vivien Stern, Director of NACRO, on multi-racial issues and 
parole at APAI Conference on 10 May 1990. 


i 
l 
ü 











INTERNATIONAL SYMPOSIUM ON THE FUTURE OF CORRECTIONS 


PRESENTATION BY 


THE HONOURABLE MIKE FARNAN 
MINISTER OF CORRECTIONAL SERVICES 
ONTARIO, CANADA 


SESSION 4.1 
"SHIFTING THE PLAYING PIELD"? 


“THE VIEW FROM ONTARIO, CANADA" 


THURSDAY, JUNE 13, 1991 


OTTAWA 


INTRODUCTION 


While cohesive strategies for correctional reform are a 
relatively recent phenomenon in the ministry, the spirit of 
reform has held a major influence over correctional policy 
development in Ontario for two decades, 


This paper is intended to reflect current and proposed activity 
in an area considered by the province to be the most important 
facet of correctional reform: the development of community 
alternatives to imprisonment. 


A BRIEP HISTORY OF ONTARIO'S CORRECTIONAL SERVICES 


In Ontario, corrections as we know it has been a provincial 
responsibility since the close of the second world war. The scope 
of this responsibility has remained largely unchanged, with one 
notable exception: the introduction of community-based 
correctional programs in the 1970s. | | 


Established in 1946 as the Department of Reform Institutions, it 
provided custody for adult male and female offenders, as well as 
juveniles under the age of 18. In 1968, the Province of Ontario 
took over'the operation of all county and city jails and passed 
the Department of Correctional Services Act, thereby broadening 
the role of the department to include pre-trial detention of 
persons remanded into custody to await a court appearance. In 
1972 the name changed again to the Ministry of Correctional 
Services. Along with a new name, the ministry took its first 
major role in the field of community corrections, assuming 
responsibility for probation services from the Ministry of the 
Attorney General. 


SCOPE OF MINISTRY'S RESPONSIBILITY 


Today the Ministry of Correctional Services has jurisdiction over 
adult male and female offenders who are: | 


= placed on probation, 
- placed on parole after having served part of a term of 
| incarceration іп a provincial institution, 
- remanded in custody to await trial, sentencing or other 
Court proceedings, 
- awaiting transfer to a federal penitentiary or other 
institution, or 
- ` serving a term of incarceration of up to two years less 
a day 
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Under the Young Offenders Act, Canada, the ministry also holds 
responsibility for youths aged 16 and 17 years who are: 


- placed on probation 


- placed in an alternative measures program 

- ordered to serve an open custody disposition 
< ordered to serve a secure custody disposition 
= remanded in detention to await court 


Youths aged 12 to 15 years come under the jurisdiction of the 
Ministry of Community and Social Services. The split 
jurisdiction for youth services recognizes the clear distinction 
between the predominantly family and school based needs of the 
younger age group as compared to the needs of older youths to 
develop practical employment and self-sufficiency skills. 


A RANGE OF INTEGRATED SERVICES 


The Ministry of Correctional Services delivers a wide range of 
integrated programming reflecting the vast complexity of today” 8 
correctional environment. 


Adult Services encompass court remand and sentenced accommodation 
at 47 correctional institutions throughout the province, as well 
as probation and parole supervision at 131 locations, 31 
community residential programs and a wide variety of contracted 
service delivered by community agencies in partnership with the 
ministry. 


Youth Services, which have emerged since the implementation of 
the federal Young Offenders Act in 1984, include secure detention 
(remand) in 16 locations and secure custody (sentenced) 
accommodation in four youth centres, as well as open custody 
residential programming and probation supervision. Youth 
services are delivered using a case management model, based on an 
individualized plan of care, Youth services provided by ministry 
Staff are also augmented by community agency services. 


Treatment Services are in place to deal with a wide range of 
psychological, psychiatric, and behavioral problems facing a 
significant segment of Ontario's offender population. . In 
addition to services available at five designated treatment 
facilities and treatment units, clinical treatment is provided by 
means of a province-wide network of professional services 
available to the ministry on a fee-for-service basis. The 
ministry has virtually doubled its treatment capacity over the 
past six years. 





Community Services account for the vast majority of the 
ministry's daily caseload.  Encompassing probation and parole 
supervision, community residential programs, temporary absence, 
community service orders, restitution, fine option and many other 
alternatives to incarceration, community services represent a 
major "growth area" in the present and future development of 
correctional programming in Ontario. 


ONTARIO'S COMMUNITY CORRECTIONAL PROGRAMS 


Much informal research suggests that there is a widely held 
public perception that corrections is synonymous with locks and 
bars. This notion is widely supported by portrayals in popular 
film and television. In fact, most sentenced offenders in 
Ontario are not behind bars. 


In 1989-90 there were just over 76,000 youth and adult admissions 
to correctional supervision. On any given day, the average total 
count for all programs was just under 56,000. Of this number, 
85.5 percent of adults and over 92 percent of youths were 
involved in some form of community-based supervision. 


PROBATION 


Probation represented the largest single disposition, with 
averaqe daily counts of about 44,000 adults and youths. 
Probationers are supervised through 131 probation offices 
throughout the province. In addition to counselling and referring 
probationers to various community programs and services, 
probation officers are responsible for ensuring the fulfilment of 
specific probation conditions. 


More than 15 percent of new probation orders issued last year 
were accompanied by community service order conditions. During 
the year, Ontario judges ordered about three quarters of a ` 
million hours of community service to be completed. 


The province contracts with about 60 non-profit community 
agencies to find and develop community service work opportunities 
and co-ordinate the placement and supervision of offenders. 
Contracts with community service order agencies are administered 
by local probation offices, 


Community service order clients typically include those convicted 
of property offenses, vandalism, mischief and the like. All 
clients are carefully screened to ensure that their placement is 
appropriate to rehabilitative needs as well as the needs of the 
community. 
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Work placements include charitable and non-profit organizations, 
churches, municipalities, service clubs, boys and girls clubs, 
youth centres, parks boards, and amateur athletic associations, 
to name just a few. Placements are characteristically volunteer- 
oriented tasks that might not otherwise get done, were it not for 
the community service order program. Р 


Actual community service assignments include such activities аз: 
delivering meals as part of the "Meals on Wheels" program; clean- 
up and repair of community properties; construction and 
maintenance of playgrounds and parks; coaching or refereeing 
youth sports activities. Special care is taken to avoid work 
placements that may conflict with opportunities for paid 
employment, 


Since it's inception as a pilot project in 1977, the Community 
Service Order program has undergone phenomenal growth. The 
program is seen by judges, crown attorneys, police and members of 
the public as à useful adjunct to probation and an appropriate 
sanction against vandalism, public mischief and other offenses 
involving community property and rights. | 


A second common condition of probation orders issued by Ontario 
judges is restitution. Repayment to victims as the result of 
losses incurred in the commission of a criminal offense occurred 
as à condition of probation with just over 15 percent of all 
probation orders last year. Over $3.6 million was repaid to 
victims by Ontario offenders last year. 


Restitution has been similarly well accepted throughout the 
province for its restorative philosophy. Like community service 
Orders, restitution appeals to the basic sense of justice, as a 
clear case of justice being seen to be done. 


Ontario probationers may also be subject to other special 
conditions deemed appropriate by the courts for the protection of 
the community. and the prevention of further conflict with the 
law, Common conditions include avoidance of particular persons 
or places, abstinence from alcohol, restrictions on driving ox 
the use of firearms, and attendance for treatment or counselling. 
Special conditions, which are subject to enforcement by ministry 
probation officers, enable the courts to pass sentences that suit 
the particular needs of individual offenders. 





TEMPORARY ABSENCE /TEMPORARY RELEASE 


Under the Ministry of Correctional Services Act, offenders 
sentenced to terms of incarceration in provincial institutions 
may apply for temporary absence from the institution for 
educational, employment, medical or compassionate reasons. For 
young persons serving secure custody terms, the same mechanism is 
known as temporary release. 


The philosophy of the temporary absence program recognizes the 
importance of a gradual, supported re-integration into society 
for some offenders. | 


Applications are carefully reviewed by a board of institutional 
personnel, normally including a psychologist, social worker and 
senior administrator. Passes are most commonly granted to enable 
an offender to continue with employment or school. 


The ministry's temporary absence and temporary release programs 
have demonstrated their effectiveness as mechanisms to lessen 
potentially negative effects of incarceration, both to the 
offender and to society. Of more than 18,700 adult temporary 
absences granted last year, more than 95 percent were completed 
successfully, without incident. 


PAROLE 


Ontario has its own provincial paroling authority, The Ontario 
Board of Parole, an independent board comprised predominantly of 
community members. Offenders are eligible for parole after 
serving one third of their sentence, subject to a thorough case 
review and personal interview with board members, 


Of about 6500 applications for parole last year, about 3100 
paroles were granted. Over 82 percent of offenders completed 
their parole periods successfully, with fewer than three percent 
revocation for new criminal charges. 


The board is diligent in promoting a strong, community based 
presence. It has succeeded in creating public awareness of it's 
mission and goals through a combination of corporate and 
volunteer communications. | 


Parole has proven in Ontario to be an effective means of re- 
integrating offenders sentenced to short periods of 
incarceration, back into the community. 
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Imminent changes to federal correctional legislation propose 
major adjustments which would curtail the use of federal parole 
among offenders convicted of certain types of offenses, notably 
those relating to drugs and violence. Provincial correctional 
officials across Canada have met with the federal Solicitor 
General to express concern that provincial paroling policies 
should not necessarily be affected by changes to federal law. 


RESIDENTIAL PROGRAMS 
Aduit Services 


Under the ministry's adult services, offenders who receive 
extended Temporary Absences Passes to maintain employment or 
attendance at school may be required to live in one of 31 
residential settings operated across the province in partnership 
with community organizations. These residences, known as 
community resource centres, normally accommodate eight to twelve 
residents at a time. Community resource centres provide round 
the clock supervision and in-house programs relating to substance 
abuse prevention, life skills development and anger management, 
as well as basic literacy. | 


Youth Services 


Under the ministry's youth services, residential services for 
youths are also provided for those given open custody | 
dispositions by the courts. The ministry currently contracts for 
the operation of 56 open custody residences. In addition to the 
rehabilitative programs offered in adult residences, most open 
custody facilities also operate fully accredited secondary school 
programs, using local board of education teachers and curriculum. 


Youth and adult residences are operated by community-based 
agencies such as the Salvation Army, Elizabeth Fry Society, St. 
Leonard's Society, Operation Springboard, and others, under fee- 
for-service contracts with the ministry. | 


Community residential programs provide close supervision and 
individual attention to offenders while enabling them to remain 
in contact with their families, churches and local social 
services. | 


WATIVE PROGRAMS 


The Province of Ontario has a Native population which represents 
about 2 percent of all Ontario residents. Native communities are 
concentrated in the province's North, with some communities in 
southern and southwestern Ontario. 


Unfortunately, the Native way of life in Ontario has been 
marginalized by the "progress" of western civilization. Many 
Scholars suggest that the legacy of this "progress" can be found 
in a disproportionate representation of Native people -- 6,9 
percent of all admissions -- in the province's correctional 
system. 


The Ministry of Correctional Services recognizes that many Native 
offenders require treatment and rehabilitative programs that 
respond to the cultural, economic and social realities of their 
remote, Northern communities. 


On many Northern reserves, the ministry employs Native community 
correctional workers to deliver basic probation supervision and 
referral services. These are primarily residents of the reserves 
who work under the indirect supervision of ministry probation 
offices. | | 


In several communities, residential services have been or are in 
the process of being established. These residences will be 
especially helpful in reducing the need to transfer Northern 
Native offenders vast distances from home to await court 
appearances or serve short sentences. The ministry is also 
discussinq the creation of some band-assisted housing for young. 
people ordered to serve terms of open custody on the reserve. 


Ministry officials have been involved for some time in 
discussions with Native leaders on a wíde range of correctional 
issues, focusing on the principle that programming for Native 
people ought properly to be developed and delivered by Native 
people ° 
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SHIPTING THE PLAYING FIELD IN ONTARIO 


Despite the predominance of the community caseload, institutional 
operations continue to absorb the major portion of Ontario's 
corractional resources. While the budget for community 
corrections has increased substantially in recent years, the 
proportion allocated to community programs has remained 
relatively unchanged. 


The value of incarceration is being questioned by the criminal 
justice community the world over. The need for such questioning 
is nowhere more pressing than in Ontario where the average adult 
sentence length last year was less than 80 days for males and 50 
days for females. 


We are beginning the process of reviewing Ontario's correctional 
philosophy. The ministry will be forming a committee to 
critically examine the philosophy and underlying principles of 
correctional practice. The committee will be made up of 
representatives from a wide range of stakeholder groups including 
staff, community agencies, volunteers, and other interested 


This committee’s work will serve as the basis for long-term 
development of correctional reform strategies and community based 
correctional programming. 


ONTARIO'S COMMUNITY CORRECTIONS STRATEGY 


The Ontario government is deeply committed to correctional reform 
as a long-term goal. The seeds of this reform were encompassed 
in a corporate plan of the ministry that outlined general | 
directions for the development of programming both in 
institutions and in the community . The planning process set its 
focus on tbe achievement of a "balanced" correctional system, 
capable of responding to the needa of society for protection, and 
the needs of offenders for rehabilitative assistance. The plan 
also acknowledges the need to adjust the balance of resources, 
bringing more to bear on community programming, and cutting back 
wherever possible on costs associated with needless 
incarceration. 


The setting of a long-term strategic diraction for the 90’s has 
given rise to the development of a comprehensive community 
corrections strategy, a blueprint to guide the process of reform. 
As the cornerstone of the ministry’s long-term directions, the 
community corrections strategy will govern the means by which the 
many elements of community correctional programming will be 
integrated, and how this integrated service will be delivered 
consistently throughout the province. 


The community corrections strategy incorporates a multi-service 
program model which features: 


= A range of levels of supervision to provide adequate 
protection to the public and allow for offenders to progress 
through a staged process of re-entry into the life of the 
community. 


- Reliable means of assessing, monitoring and evaluating 
offenders to determine risk and needs. 


- Emphasis on three key programming components: therapy, 
$kills training and employment. 


The success of the strategy hinges on the ability of the ministry 
to assume a co-ordinated, case management approach to working 
with offenders. 


Workload projections based on current sentencing and correctional 
practices anticipate the need for an additional 3150 
institutional beds in the system within 10 years. However, with 
the implementation of this strategic approach to community 
corrections, the ministry expects to be able to offset the need 
for approximately 1700 bed spaces. This goal will be realized 
primarily by establishing additional support structures for 
offenders on early release, and providing a broader range of 
community-based sentencing options for judges. 


While provincial correctional institutions will continue to serve 
an important function for inmates being held for the courts and 
others whose presence in the community poses a genuine risk to 
public security, institutional custody may not be helpful and 
may, in fact be detrimental to many others. 


To make meaningful changes to correctional policy will require 
the establishment of a strong base of public support. This can 
only be achieved by concerted and continuous public education. 
The public perception of the value of incarceration is, however, 
strongly entrenched. Any effort to significantly shift the 
playing field will have to involve exposing the myths that 
surround institutional sentencing. 
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We must begin to seriously question the unproven notion that the 
threat of incarceration has any deterrent value beyond the term 
of the sentence. Notwithstanding the important work being done in 
the treatment of sex offenders, substance abusers, assaultive 
behaviour and other social problems, we must begin to be 
painfully honest in our portrayal of the rehabilitative potential 
of institutional sentences. And we must make a continuous effort 
to remind the public that offenders are not only admitted to our 
institutions; that more importantly, they are released as well. 


At the same time, we must be prepared to actively promote public 
acceptance of community correctional programs: acceptance of the 
risks associated with the uncertainty of human behaviour, as well 
as the values and benefits to society. 


Perhaps most importantly, we must continue to promote public 
acceptance of offenders as persons with worth and dignity all 
their own, if not for altruistic motives, then at least in our 
own best interests and in the interests of the communities to 


which all offenders will be returning. 
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SHIFTING THE PLAYING FIELD? - Community Corrections vs Incarceration 


DIRECTIONS IN PAROLE -- A Canadian Perspective 


Paper prepared for the 
International Symposium "Corrections in the Future" 
June 10-14, 1991 . 
Ottawa, Ontario 


- F.E. Gibson, Q.C. 
Chairman 
National Parole Board, Canada 


Objective 


The objective of this paper is to examine Canada’s system of parole, or discretionary 
conditional release and some of the issues we in Canada are confronting as we manage for today 
and prepare for tomorrow. I hope in this way to contribute to the discussion of the more general 
issue of the "shifting ground" between incarceration and community corrections. The 
examination of Canadian experience is a reasonable entrée to the post-incarceration element of 
that discussion for, despite differences in legal and social contexts, procedures and correctional 
philosophies, conditional release schemes internationally face very similar challenges and share 


some common objectives and historical roots. 


The fact that there are differences does, however, require that I offer some brief 
background - an overview of Canada’s policy and program - to assist others in making the 
necessary comparisons with the systems they are familiar with and as a foundation for comments 


about the directions that I see developing in Canada. 


Background 


The constitutional framework of the Canadian federation has established the criminal 
Justice system as an area of shared federal and provincial jurisdiction. The sharing is expressed 
in a variety of ways. The basic division of powers between orders of government is such that 
matters of criminal law, which includes conditional release, are within the legislative purview 
of the federal parliament, while the administration of the criminal law, the maintenance of courts 
and related responsibilities are provincial. Thus, Canada has a single national criminal law, 
substantive and procedural, administered by ten provincial systems !. Within this apparently 
Straightforward distribution of responsibilities, there are areas such as corrections and 
discretionary conditional release in which federal and provincial administrative responsibilities 


are interrelated in a much more complex manner. 
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Specifically, our constitutional structure assigns responsibility for penitentiaries, which 
house offenders serving sentences of two years or more, to the federal government and 
responsibility for jails, which detain those serving lesser sentences or awaiting trial to the 
provinces. This division is blurred by a complex set of federal/provincial administrative 
arrangements. Similarly, the parole system comprises of the National Parole Board and, 
presently, three provincial boards of parole, all of which are governed by the Parole Act 2, an 
enactment of the Parliament of Canada. As you might gather from this, one of the constants of 
the Canadian criminal justice system is a need to dynamically balance national, federal, regional 
and provincial issues and priorities. In addition, it is necessary to state, as I do now, that what 
is true of a national institution, such as the National Parole Board, may not be true of parallel 
provincial institutions or indeed of the exercise by a national institution of a responsibility 
exercised in one or more but not all provinces by provincial institutions. For this reason, I will 
confine my remarks and descriptions to the National Parole Board and the exercise of its 


jurisdiction in the cases of persons sentenced to federal penitentiaries. 


First of all it is important to note that the Board is an independent administrative 
decision-making body whose members are appointed for periods of up to ten years and who 
carry out their responsibilities in individual cases free from review by government or, generally 
speaking, from judicial review except as to process. Secondly, the Board does not direct or 
manage the important correctional services that lead to or follow from decision-making. These 
functions are carried out, generally speaking, by or on behalf of the Correctional Service of 


Canada. 


By the Parole Act, the National Parole Board is authorized to grant conditional release 
where it is considered that the inmate has derived maximum benefit from imprisonment, that the 
inmate's rehabilitation will be aided by such a release and that the release would "not constitute 
an undue risk to society" °. In addition, the National Parole Board has the authority to detain 


inmates who would otherwise be released under mandatory supervision ^, a period equal to the 
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remission time credited to the inmate. Essentially, the Board determines the timing and 
conditions for conditional release. In addition, the Board has the authority to modify the terms 


of conditional release and to suspend and, as necessary, revoke conditional release. 


The cornerstone of the Board’s decision-making process is a hearing or interview with 
the inmate. The hearing is an “inquisitorial” procedure that has evolved from the clinical 
interviews that are employed by correctional officers in their assessment of inmate needs and 
potentials and reflects the origins of Canada’s current parole system in the 1950’s when the 
criteria for granting a release focused squarely on the issue of the individuals’s rehabilitation. 
The hearing, typically, is conducted by a panel of two, three or four members who interview 
the inmate on the basis of their prior review of file material that has been shared with the 
inmate, and hear his or her representations and representations from correctional personnel. 
These proceedings are not public, although there is provision for the inmate to have an assistant, 


who increasingly often is a lawyer, and for observers to attend, if the inmate agrees. 


I will turn now to the environment and the issues that are currently at play in the 


continuing evolution of the Canadian system. 


The Playing Field or the Challenge 


In Canada, we often find ourselves responding to public perceptions and concerns about 
crime shaped, in part at least, by American media, American perceptions and American 
approaches to criminal justice. The lower crime rates and the lower reliance on incarceration 
in much of western Europe is less visible to Canadians and therefore has a substantially lower 
impact on our perceptions and concerns. We tend to assume our crime rates approach those in 
the U.S., but they do not. For example, the rate of violent crime in Canada is approximately 
one-fifth of the rate in the U.S. Similarly, we often assume that, because incarceration rates 


in Canada are below those in the U.S., the Canadian criminal justice system is "soft on crime". 
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Equivalent rates of incarceration in western Europe tend to go unnoticed. ^ Whatever the 
sources of public perceptions, however, it is clear that Canadians are deeply concerned about 
crime, especially violent crime, and demand the issue of public safety be a major theme in all 


sentencing and correctional policy. 


For at least a decade, on the world score, we have witnessed and participated in 
unprecedented social and economic change. The increasingly internationalism of trade and 
commerce and, I might add, of criminal enterprise, has lead to a need to better understand the 
internationalism of our social institutions. At the same time, those institutions are being 
subjected to re-examination in light of growing demands for accountability and reform, often in 
response to resurgence of nationalistic aspirations within linguistically and culturally diverse 


nations. 


Indeed the “management of change” has evolved into an industry in its own right, with 
a range of experts and firms , the "activists", specializing in discerning macro or micro trends, 
tracking public opinion and, the bravest of them, predicting the future and advising on planning 
for it and managing it. At the same time, on the other end of the continuum, are those, the 
"reactivists", who argue that we cannot, in this environment or on this playing field, plan, that 
rather we must become better at incident and crisis management, that we must be flexible and 


continuously ready to adapt to a changing world. 


The two key concepts in the strategies of the activists and reactivists are "planning" and 
"flexibility". This paper will address how the National Parole Board has tried to combine these 
two concepts in an earnest éffort to shape its own future, and through its future, the future of - 
discretionary conditional release as an element of corrections and the playing field of community 


corrections and incarceration. 
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During the 1980's, discretionary conditional release, referred to as "parole" throughout 
this paper, was being challenged in Canada from a number of quarters. Once again, American 
influence was prevalent. "Truth in sentencing" and the trend to eliminate parole at the federal 
and state level in the U.S. attracted much popular support in Canada. Several inquests and 
inquiries, conducted in the aftermath of homicides and other violent crimes committed by 
individuals on conditional release, raised questions about the consistency and adequacy of the 
parole decision-making process and demanded better sharing of information within the criminal 
justice system and fuller documentation of parole decisions and the way they were made. 
Litigation, based in whole or in part on the Charter of Rights and Freedoms that was entrenched 
in the Canadian constitution in 1982 ©, as well on the "duty to act fairly", a concept drawn from 
British common law, was challenging how parole boards in Canada, particularly the national 
board, were conducting their business. A government mandated commission on sentencing 7, 
drawing heavily on debates taking place south of our border, challenged the very existence of 
parole. Increasingly well organized and articulate victims organizations expressed concerns 
about the "premature" release of violent offenders. They asked increasingly to be heard, to have 
a voice. À demand for reinstatement of capital punishment was voiced * and continues to have 
strong and committed advocates. A House of Commons Committee examined the whole issue 
of sentencing and conditional release and published an important report ?. The Government 


proposed, but did not proceed with legislative reform. !° 


The Response 


In this context, the National Parole Board undertook a fundamental re-examination of its 
purpose and principles. After months of introspection, dialogue and internal and external 
consultations, the Board articulated a mission and values statement in December 1986. In July 
1990, the Government of Canada proposed for consultation a legislated statement of purpose and 
principles '' drawing heavily on the mission statement and equivalent experience around a 


proposed statement of purposes and principles of sentencing and a mission and values statement 
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for corrections at the federal level in Canada, all reflective of this period of self-examination, 


that would provide enduring direction for the Board. 


The Community as Client 


Perhaps most important, the proposed legislated statement makes clear that the Board’s 
client is the community, including, though not uniquely or even primarily, the offender, thus 
proposing to complete a transition driven by the mission and values experience from the more 
traditional position that the "clients" of the Board, its beneficiaries or victims, were the inmates. 
There is now firm recognition and understanding within the Board that every decision we make 
about the offender is for the community, to contribute to public protection. When the Board 
"helps" offenders, it is contributing to public protection. When it denies release, it must be as 
a contribution to public protection. Perhaps most important, when it grants release its decision 


will be evaluated on the extent to which it contributes to public protection. 


‚ Once the Board formally recognized that the community was its client, it also changed 
its approach to the business of parole. For example, in recognizing that victims, as a significant 
and vitally interested element of the community are a critical part of the Board’s clientele, the 
Board has sought ways of engaging victims in the parole process, working to develop 
appropriate mechanisms to receive information from them and to provide appropriate information 
to them. To this end, the Board has recently completed a national consultation with victims and 


their representatives. 


' In a wider context, the Board is examining ways to involve the community in its policy 
process. This is crucial if the Board is to be responsive to the needs of its clients and to ensure 
that its relationship with them is strong. The effectiveness and credibility of the Board's policies 
demands wider involvement. Thus, for example, the Board supports a Government proposal to 


establish a sentencing. and parole commission that would review and advise on all Board policies 
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and better integrate the sentencing and conditional release processes. 


In Canada, recognizing the community as client has meant finding ways to involve and 
include diverse communities and collectivities that the Board serves. Canada is increasingly 
linguistically, culturally and socially diverse. Canada’s commitment to pluralism brings with 
it a number of policy challenges for the Board. Aboriginal peoples have a unique historical and 
constitutional position in Canada and unique needs reflective of their languages, cultures and 
social conditions. Aboriginal women have special needs, as do non-aboriginal female offenders, 
as do our various minority ethno-cultural communities. All of this is compounded by provincial, 


regional, and local diversity. 


Not surprisingly, in a nation the size of Canada, the National Parole Board is a 
regionalized organization and the Government has proposed to entrench this structure in law. 
Furthermore, the Board has established as strategic priorities, special initiatives to determine 
how most effectively to respond to the special needs of aboriginal people, women and ethno- 
cultural communities - not only through Board member training but through identifying and 
addressing sources of systemic discrimination that are liable to influence Board member reactions 
and decisions. Recently, the Board published in several languages, its new policy on 
interpreters, developed with the support of the Correctional Service of Canada and the 
Department of the Secretary of State, as one step in building bridges between the Board and the 


diverse communities it serves. 
The Business of Risk Management 


The proposed statement of purpose and principles for parole also brings clarity to the 
definition of what the Board’s business is. The Board is committed to the principle that its 
business is the management of risk. The Board does not create risk; but its decision-making 


cannot eliminate it. The best the Board can achieve, and it can be an important contribution, 
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is to manage the risk by making factually-based, professionally arrived at decisions, using the 
best tools available, on the timing and conditions of release. The Board is not in the business 
of denunciation or punishment; it is not in the business of resentencing; it 1s not in the business 
of cost or prison population controls. It is in the business of risk management. For the Board, 


risk is the paramount consideration. 


It has become increasingly evident that the Canadian public is most concerned that the 
Board focus its energies and resources on protecting society from violence and drug-related 
crime. Most Canadians apparently distinguish sharply between risk of re-offending generally 
and serious re-offending which connotes violence and serious harm, though serious harm remains 
a concept unique to the perception of each victim and each potential victim. This has challenged 
the Board to reassess continually its risk assessment tools and techniques. This has also led to 
Government proposals for distinct approaches to violent and serious drug related crime on the 
one hand and all other crimes on the other. Much work remains to be done in developing risk 


assessment tools that can help in making these distinctions in risk prediction. 


The Objective of Reintegration 


The proposed statement of purpose and principles for parole also makes clear what the 
Board’s ultimate objective is, what counts as success: the reintegration of offenders as law 
abiding citizens. This is how the Board can serve the community; decisions that contribute to 
this result are the most effective and enduring way in which risk can be managed. For the 
Board, this has meant a commitment to choosing the least restrictive option consistent with 
public safety. Increasingly as well, it has meant a commitment to working closely with the 
Correctional Service of Canada to support its efforts to develop institutional programs to prepare 


offenders for release and community programs to assist inmates in re-integration. 
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The Board will have to become more proactive in identifying what is needed to allow it to grant 
release. A recent decision of the Supreme Court of Canada has made it clear that it is 
insufficient in the case of offenders with indeterminate sentences simply to deny release year 
after year. While risk assessment is paramount, the Board has been told that it must demonstrate 
its commitment to finding ways of preparing offenders for release. At the same time, The 
Board’s principles recognize that offenders too must take responsibility. The Board is 
developing a statement which it will share with offenders to make clear what those 
responsibilities are. Clearly, forced treatment does not work, nor is the prognosis good for 


offenders who will not participate in programs and treatment. Offenders must play their role. 


Fairness and Consistency in Parole 


Finally, the proposed statement of purpose and principles for parole sets out the basic 
requirements necessary to fulfil the duty to act fairly. The Board must, for example, share in 
advance with the offender the information it will use to make its decisions. Increasingly, the 
Board has relied on hearings which allow the offender to present and rebut information and at 
which the offender may be assisted. The review process is guided by clear decision policies and 
the decisions and reasons for decisions must be clearly communicated to the offender who may 


appeal the decision to an internal review panel within the Board. 


In Canada, administrative law has been evolving rapidly; the line between administrative 
bodies and adjudicative bodies has become blurred. The Parole Board, which makes qualified 
liberty decisions, is being challenged, and is challenging itself, to review how it conducts its 
business. A recent report to the Canadian Bar Association by Professor Ratushny of the Faculty 
of Law at the University of Ottawa 12, for example, examines many of the central issues, but 
the pressure is not simply from the bar or evolving jurisprudence. The Canadian public is less 
and less willing to accept decisions made behind closed doors. They are quite properly 


demanding grater understanding of, and access to, the process. 
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The Government has therefore proposed to increase public access to the Board's 
processes and to the decisions of the Board and the reasons for those decisions. Furthermore, 
the Board has conducted a fundamental review of its hearing process as a foundation for 
examining over the next months and years what model of decision-making will be most fair and 


effective in achieving its mission. 
Conclusion 


At this point, let me return to the beginning. Earlier, I indicated that for the Board, the 
key concepts are planning and flexibility. These are the concepts that guide our management. 
By defining its mission and its clientele and by supporting entrenchment in law of its purpose 
and principles, the Board is creating a common sense of mission, a common direction for the 
future and a framework to assess the implications of change. In this way the Board is 
endeavouring to shape its future rather than allowing itself to be simply shaped by events of the 


day. 


At the same time the Board is reaching out to the diverse communities it serves so that 
those communities will have a better opportunity, within a framework of mission, purpose and 
principles, to take part in shaping and reshaping parole. In this the Board will, of course, be 
balancing the need for consistency and national standards with the equally important demand for 
responsiveness to local conditions and special needs. This balance is essential if parole is to be 
truly fair and effective in contributing to the protection of the community. While planning 
implies a degree of taking control of the Board's destiny, flexibility demands that we 


communicate with and be responsive to the communities we serve. 


Finally, flexibility demands that we be open to the innovations of our colleagues 
internationally. It is for that reason that I wish to end by congratulating and thanking the 


designers and organizers of this symposium. Occasions such as this provide both formal and 
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informal opportunities to renew acquaintance, develop new relationships, exchange information 
and renew our commitment to cooperative approaches to the management of change. Such 
opportunities are critically important to effective public service in an era when the playing field 


is, and will continue to be, dominated by change. 
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The situation in relation to Yukon and the NorthWest Territories varies from that in the 
southern part of Canada and will not be addressed in this paper. 


Parole Act, R.S.C. 1985, Chap.P-2 


The modern parole system in Canada was established by legislation that came into effect 
in 1959 and which authorized the National Parole Board to grant release on parole where 
the it found that the inmate had derived maximum benefit from imprisonment and the that 
the reform and rehabilitation of the offender would be aided by the grant of a release. 
There was no requirement for the Board to consider risk to the public. [Section 8, Parole 
Act, 1959]. 


Prior to 1972, all inmates were granted or earned remission of their sentences. 
Generally speaking this meant that an offender was released from prison without any 
form of supervision after serving approximately two thirds of the term imposed by the 
courts. In that year the legislation was amended to provide that all offenders sentenced 
to terms of two years or more would be released, but they would be subject to mandatory 
supervision and liable to suspension and revocation. 


On July 25, 1986, the Parole Act was further amended to provide that in certain 
circumstances inmates who were scheduled for release on mandatory supervision could 
be detained in custody until the expiration of the original sentence. 


"Canada’s rate of imprisonment is 108 adults per 100,000 total (adults and non-adults) 
population which places Canada in sixth place among 118 countries whose rates of 
incarceration are cited in ... Basic Facts About Corrections in Canada (Correctional 
Service of Canada, 1986; 9-10). Actually, of the 19 countries cited, only the United 
States and Turkey have a significantly higher rate of imprisonment than Canada." 
Sentencing Reform: A Canadian Approach, The Report of the Canadian Sentencing 
Commission, February 1987; 292-3. 


Canadian Charter of Rights and Freedoms, being Part I of the Constitution Act, 1982. 


See: Sentencing Reform: A Canadian Approach, Report of the Canadian Sentencing 
Commission, Ottawa, February 1987. 


In 1987, the House of Commons debated a proposal to re-instate capital punishment 
limited range of homicide offences. The proposals were defeated in a free vote of 
members of Parliament following an intense period of discussion in the media, public 
forums and, ultimately, the House. 


House of Commons Standing Committee on Justice and Solicitor General, 
David Daubney, M.P., Chairman, Taking Responsibility, August 1988 
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August 25, 1988: The then Solicitor General, The Honourable James Kelleher, Р.С., 
M.P., tabled in the House of Commons a draft bill, Proposed Amendments to the Parole 
Act and the Penitentiary Act. This was never introduced nor given first reading as a 
public bill. 


The purpose of parole as suggested in the government’s proposals would be the 
following: 


"The Program of parole is to contribute to the maintenance of a just, peaceful and safe 
society by facilitating the reintegration of offenders through decisions on the timing and 
conditions of release.” 


The principles that were proposed are: 


tt a) 


"b) 


"с) 


"d) 


"e) 


Protection of the public is the paramount consideration in parole board decisions, 
and in all decisions parole board members should choose the least restrictive 
option necessary." 


Parole Board members should consider all relevant information available, 
including the stated reasons and recommendations of the sentencing judge, 
information from the trial or sentencing, as well as information and assessments 
from correctional authorities and others." . 


Parole Board members should be provided with and guided by appropriate 
policies and should be provided with the training necessary to implement such 
policies. " 


Offenders should be provided with relevant information, reasons for decisions and 
access to a statutorial based review of decisions to ensure an understandable and 
fair process. 


Parole Board members should ensure effectiveness and openness through the 
timely exchange of relevant information with other components of the criminal 
justice system, and through communication the public about their policies, 
programs and resources." 


Directions for Reform: Corrections and Conditional Release, Solicitor General of 
Canada, Ottawa, 1990; 4-6. 
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Edward Ratushny, Q.C., Chair, The Report of the Canadian Bar Association Task Force 
on the Independence of Federal Administrative Tribunals and Agencies in Canada, 
Canadian Bar Association, September 1990 
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INTERNATIONAL SYMPOSIUM ON THE FUTURE OF CORRECTIONS 





JUNE 10-14 1991 OTTAWA 


"SHIFTING THE PLAYING FIELD?" 
(COMMUNITY CORRECTIONS V8. INCARCERATION) 


PAPER BY VIVIEN STERN 


THE PRESIDENT OF CZECHOSLOVAKIA, VACLAV HAVEL, SPENT SEVERAL 
YEARS IN PRISON. FROM THERE HE WROTE FREQUENTLY TO HIS WIFE 


OLGA. SOME OF THE LETTERS HE WROTE WERE STOPPED BECAUSE THEY 


. BROKE THE RULE THAT PRISONERS COULD ONLY WRITE ABOUT FAMILY 


MATTERS AND WERE NOT ALLOWED TO WRITE ANYTHING HUMOROUS. 


HOWEVER, IN ONE OF THEM HE MANAGED TO GET PAST THE CENSOR THE 


FOLLOWING SENTIMENT 

"I NEVER FEEL SORRY FOR MYSELF, AS ONE MIGHT EXPECT, BUT ONLY FOR 
THE OTHER PRISONERS WHO ALTOGETHER, FOR THE FACT THAT PRISONS 
MUST EXIST AND THAT THEY ARE AS THEY ARE, AND THAT MANKIND HAS 
NOT SO FAR INVENTED A BETTER WAY OF COMING TO TERMS WITH CERTAIN 


THINGS." 1 


OVER THE PAST TWO DECADES, CONSIDERABLE EFFORT HAS BEEN PUT INTO 
DEVELOPING OTHER METHODS OF "COMING TO TERMS WITH CERTAIN 
THINGS". THESE METHODS WERE FOR A CERTAIN TIME CALLED 


ALTERNATIVES TO PRISON. THEY WERE ALSO CALLED NON-CUSTODIAL 


PENALTIES. BOTH THESE USAGES ARE NOW REGARDED AS UNHELPFUL AND 


HAVE BEEN ABANDONED. THEY HAVE. BEEN ABANDONED BECAUSE OF THE 
IMPLICATION THEY BOTH CARRY THAT PRISON IS THE CENTRAL, MOST 
IMPORTANT, REAL PUNISHMENT AND ALL OTHER WAYS OF DEALING WITH 
OFFENDERS ARE IN SOME WAY EITHER AN ALTERNATIVE TO THE REAL THING 


OR CAN BE DEFINED PRIMARILY BY THE FACT THAT THEY ARE NOT 


¥ 


ito 


CUSTODIAL. IN 1989, NACRO PUBLISHED THE REPORT OF A WORKING 
PARTY THAT HAD BEEN LOOKING FOR OVER A YEAR AT THE PROBLEMS OF 


WHAT WE IN THIS SYMPOSIUM ARE CALLING COMMUNITY CORRECTIONS. IN 


THIS REPORT, THE TERMS "COMMUNITY BASED PENALTIES" OR "COMMUNITY 


PENALTIES" WERE USED. "ALTERNATIVES TO CUSTODY" AND "NON- 
CUSTODIAL PENALTIES" WERE BOTH REJECTED AS TERMS BECAUSE "NEITHER 
TERM DISLODGES CUSTODY FROM ITS CENTRAL POSITION AND A DIFFERENT 
VOCABULARY IS NEEDED FOR A PENAL SYSTEM IN WHICH PRISON IS AN 
EXCEPTIONAL SANCTION AND OTHER PENALTIES ARE TO BE PROMOTED IN 


+) 
A MORE POSITIVE WAY.2 


THIS QUESTION IS ALSO DEALT WITH BY THE GOVERNMENT IN ITS WHITE 
PAPER, CRIME, JUSTICE AND PROTECTING THE PUBLIC. THE CHAPTER ON 
COMMUNITY PENALTIES BEGINS 

"THERE SEEMS TO ВЕ AN ASSUMPTION THAT CUSTODY IS THE ONLY "REAL" 
PUNISHMENT. THIS IS REINFORCED SOMETIMES BY CONFUSING REFERENCES 
TO OTHER PENALTIES AS "ALTERNATIVES TO CUSTODY". NO OTHER PENALTY 
CAN PLACE THE SAME RESTRICTIONS ON LIBERTY AS ОА CUSTODIAL 
SENTENCE; IF IT DID, IT WOULD BE ANOTHER FORM OF CUSTODY; SO 
THERE CAN IN REALITY BE NO "ALTERNATIVE" TO IT, ONLY OTHER WAYS 


OF PUNISHING."3 


THESE SEMANTIC DISTINCTIONS MAY SEEM TRIVIAL BUT IN FACT THEY 


HIGHLIGHT ONE OF THE SIGNIFICANT REASONS WHY, FOR MANY YEARS, THE 


BURGEONING COMMUNITY PENALTIES (AS I SHALL CALL THEM) FAILED TO. 


MAKE ANY IMPRESSION ON THE EVER-RISING USE OF IMPRISONMENT IN 


MANY PARTS OF THE WORLD. IF WE WERE TO TAKE ENGLAND AND WALES 


ч 








= 
б 
W ` 
i 
, 
ы = 
aa 


~ 
a 
E 





uw» en ú es 


м mm 


on ш 


a DOR eta 


m Š LG T | j 


i ~ 


3 
AS AN EXAMPLE, AN EXAMINATION OF RECENT SENTENCING TRENDS WOULD 
SHOW THAT THERE IS NO CLEAR RELATIONSHIP BETWEEN THE NUMBER OF 
COMMUNITY-BASED PENALTIES AVAILABLE TO THE COURTS AND THE USE OF 
CUSTODY. BETWEEN THE MID 1960’S AND THE MID 1970’S SEVERAL MAJOR 
NEW PENALTIES WERE INTRODUCED IN ENGLAND AND WALES, THE SUSPENDED 


SENTENCE IN 1967, COMMUNITY SERVICE ORDERS ON AN EXPERIMENTAL 


BASIS IN 1972 AND THE DEFERRED SENTENCE IN 1973. OVER THIS 


PERIOD, CUSTODY RATES DID FALL. THE RATE FOR ADULT MALES FOUND 
GUILTY OF INDICTABLE OFFENCES FELL FROM 27% IN 1965 TO 15% IN 
1974. HOWEVER, SINCE THEN COMMUNITY SERVICE AND SENIOR 
ATTENDANCE CENTRES HAVE BECOME MORE WIDELY AVAILABLE AND IN 1977 
THE PARTLY SUSPENDED SENTENCE WAS INTRODUCED. IN THE 1982 
CRIMINAL JUSTICE ACT, NEW POWERS IN RESPECT OF COMPENSATION 
ORDERS AND ADDITIONAL REQUIREMENTS IN PROBATION AND SUPERVISION 
ORDERS WERE INTRODUCED. HOWEVER, BETWEEN 1977 AND 1987 THE 
PROPORTIONATE USE OF CUSTODY FOR THOSE AGED 17 OR OVER SENTENCED 


FOR INDICTABLE OFFENCES INCREASED FROM 14 TO 19 PERCENT. 


AND THIS SEEMS TO BE NOT JUST A BRITISH PHENOMENON. A STUDY 


CARRIED OUT FOR THE HELSINKI UNITED NATIONS INSTITUTE ON NON- 


CUSTODIAL PENALTIES IN EUROPE BY NORMAN BISHOP FOUND A SIMILAR 
PATTERN IN OTHER COUNTRIES. IN HIS REPORT HE SAYS 

"STATISTICAL EVIDENCE....SHOWS CLEARLY THAT  NON-CUSTODIAL 
ALTERNATIVES ARE EITHER USED FAR LESS THAN THEY MIGHT BE OR, WHEN 
USED, ARE SUBSTITUTES FOR OTHER NON-CUSTODIAL ALTERNATIVES AND 


NOT FOR IMPRISONMENT. "4 


IT IS WORTH CONSIDERING WHY THESE ADMIRABLE EFFORTS TO REPLACE 





4 


IMPRISONMENT WITH COMMUNITY SANCTIONS FAILED TO MAKE THE IMPACT 
EXPECTED OF THEM. THE NACRO WORKING PARTY LOOKING AT COMMUNITY- 
BASED PENALTIES CONSIDERED THIS QUESTION. IT CONCLUDED THAT THE 
DEVELOPMENT OF COMMUNITY-BASED PENALTIES HAS BEEN HANDICAPPED IN 
THREE AREAS. FIRST "THERE HAS BEEN A LACK OF CLEAR LEADERSHIP 


AND GUIDANCE IN RESPECT OF HOW NEW PENALTIES SHOULD BE USED." 5 


THE REPORT DRAWS ATTENTION TO THE FAILINGS OF BOTH LEGISLATION 
AND THE APPELLATE SYSTEM TO CLARIFY HOW VARIOUS COMMUNITY-BASED 
PENALTIES SHOULD BE USED. IT HAS, THE REPORT POINTS OUT, "BEEN 


LEFT TO SENTENCERS TO WORK IT OUT FOR THEMSELVES." 6 


THE SECOND REASON THE REPORT PUTS FORWARD IS THAT "COMMUNITY- 
BASED PENALTIES HAVE NOT BEEN ORGANISED IN A WAY WHICH ENSURES 


COMPREHENSIVE AND CONSISTENT PROVISION." 7 


WHEREAS PRISON HAS THE ADVANTAGES OF SIMPLICITY, IMMEDIACY AND 
CERTAINTY, COMMUNITY PENALTIES ARE OFTEN ORGANISED BY LOCAL 
BODIES WITH WIDE VARIATIONS AND WITH NO CLEAR NATIONAL FRAMEWORK 
WITHIN WHICH TO OPERATE. IN THE MIND OF THE SENTENCER, 


THEREFORE, PRISON HAS MANY ADVANTAGES. 


FINALLY, "COMMUNITY-BASED PENALTIES HAVE SUFFERED FROM THEIR 
IMAGE AS A "SOFT OPTION"." 8 

THE REPORT ARGUES THAT SINCE THE PROBATION SERVICE HAS BEEN 
ENTRUSTED WITH ORGANISING SUCH PENALTIES AND THE PROBATION 
SERVICE CLAIMS TO BE A SOCIAL WORK ORGANISATION, THEIR IMAGE IS 


LIKELY TO BE CONFUSED IN THE MIND OF THOSE WITHOUT ANY CLEAR 
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` KNOWLEDGE OF WHAT THESE SANCTIONS INVOLVE. 


THE REPORT, THE REAL ALTERNATIVE, MADE A NUMBER OF 
RECOMMENDATIONS. THE MOST IMPORTANT OF THESE ARE 
= LEGISLATION SHOULD CREATE A CLEAR PRESUMPTION IN FAVOUR OF 


COMMUNITY-BASED SANCTIONS IN ALL CASES. 


= THE AVAILABILITY OF IMPRISONMENT FOR LESS SERIOUS OFFENCES 


SHOULD BE REMOVED. 


= IT SHOULD NO LONGER BE POSSIBLE FOR SOMEONE TO BE 
IMPRISONED FOR DEFAULT OF A FINE IMPOSED IN RESPECT OF A 


NON-IMPRISONABLE OFFENCE. 


= COURTS SHOULD BE ENCOURAGED TO USE COMMUNITY-BASED 


SANCTIONS ON MORE THAN ONE OCCASION. 
= THE PENAL LADDER SHOULD BE DISCARDED. 


= THE FULL RANGE OF COMMUNITY-BASED SANCTIONS SHOULD BE 
AVAILABLE FOR ALL OFFENDERS. NO OFFENDER SHOULD BE AT 
GREATER RISK OF A CUSTODIAL OR OTHER SPECIFIC PENALTY 
BECAUSE OF THE UNFAIR OR UNWARRANTED EXERCISE OF DISCRETION 


.ON THE PART OF THE RELEVANT AUTHORITIES. 


- ALL SENTENCERS SHOULD RECEIVE TRAINING ON THE VARIOUS 


COMMUNITY-BASED PENALTIES. 





6. 
_ MINIMUM NATIONAL STANDARDS FOR COMMUNITY-BASED PENALTIES 


SHOULD BE DRAWN UP. 


- COMMUNITY SERVICE ORDERS SHOULD BE RESERVED FOR THE MORE 
SERIOUS CASES OF THE TYPE WHICH WOULD AT PRESENT RESULT IN 


A CUSTODIAL SENTENCE. 9 


IT IS VERY GRATIFYING FOR THOSE WHO WERE INVOLVED IN THIS PIECE 
OF WORK THAT A NUMBER OF THESE RECOMMENDATIONS ARE NOW BEING 


INCORPORATED INTO THE NEW LEGISLATION. 


HOWEVER, IT WOULD BE WISE NOT TO BE TOO OVERJOYED ABOUT THIS. 
ONE OF THE MAJOR LESSONS OF THE LAST TWENTY YEARS HAS BEEN THE 
FAILURE OF LEGISLATION TO CHANGE PRACTICE. LEGISLATORS HAVE 
WANTED TO EFFECT CHANGE AND HAVE LEGISLATED ACCORDINGLY. THEN 
EITHER NOTHING CHANGES OR, WORSE STILL, THE OUTCOME IS THE 


OPPOSITE OF THAT INTENDED. THIS LESSON HAS BEEN LEARNT IN 


BRITAIN TO A CERTAIN EXTENT. IMPLEMENTATION OF THE NEW CRIMINAL ` 


JUSTICE ACT IN BRITAIN (SHOULD IT BECOME LAW) WILL RECEIVE MUCH 
MORE ATTENTION THAN IMPLEMENTATION HAS RECEIVED ON PREVIOUS 


OCCASIONS. 


BUT IMPLEMENTATION MEANS MORE THAN TRAINING SENTENCERS OR 
PROBATION OFFICERS IN NEW LEGISLATION. IT ALSO MEANS CHANGING 
THE PRACTICES OF ALL THOSE WORKING AT GROUND LEVEL IN THE SYSTEM. 
AND HERE AN EXAMPLE COMES TO MIND WHICH IS BY NOW WELL KNOWN BUT 
WHICH STILL HAS VALUE AS AN ILLUSTRATION OF HOW TO BRING ABOUT 


CHANGE IN CRIMINAL JUSTICE. 
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7 
THIS IS THE WAY THAT THE USE OF INCARCERATION FOR JUVENILES, 
WHICH IN ENGLAND AND WALES DESCRIBES THOSE AGED FROM 14 TO 16, 


HAS BEEN REDUCED. 


THERE HAD BEEN CONSIDERABLE DISCUSSION OVER SEVERAL YEARS AS TO 
HOW TO REDUCE THE USE OF CUSTODY FOR JUVENILES AND WIDESPREAD 


AGREEMENT THAT THIS SHOULD BE DONE. HOWEVER, WHILST THE 


` DISCUSSIONS WENT ON THE USE OF CUSTODY ROSE STEADILY. THEN IN 


1982 THE CRIMINAL JUSTICE ACT CREATED A NEW COMMUNITY MEASURE, 


THE SPECIFIC ACTIVITY REQUIREMENT. THIS ALLOWED SENTENCERS TO 


INCLUDE IN THE SUPERVISION ORDER A REQUIREMENT THAT A JUVENILE 


OFFENDER MUST PARTICIPATE IN A PROGRAMME SPECIFIED BY THE BENCH. 


IN ORDER TO MAKE THE NEW MEASURE SUCCESSFUL WHAT WAS NEEDED WAS 
A MEANS OF DEVELOPING A FORM OF INTERMEDIATE TREATMENT (A 
COMMUNITY PROGRAMME OF ACTIVITIES FOR JUVENILE OFFENDERS WHICH 
HAD TILL THEN BEEN DIFFUSE, PATCHY AND MAINLY PREVENTATIVE) WHICH 


WOULD BE ACCEPTABLE TO SENTENCERS, FEASIBLE FOR SUPERVISORS AND 


. THEFR AGENCIES TO PROVIDE, AND MEET MORE APPROPRIATELY PUBLIC 
CONCERN ABOUT CRIME THAN HAD THE BARGE TRIPS AND ADVENTURE 


HOLIDAYS THAT HAD CHARACTERISED INTERMEDIATE TREATMENT IN THE 


PAST. 


THE GOVERNMENT RESPONDED TO THIS OPPORTUNITY BY ESTABLISHING ITS 
INTERMEDIATE TREATMENT INITIATIVE. £15 MILLION WAS MADE 
AVAILABLE FOR THE DEVELOPMENT OF INTENSIVE INTERMEDIATE TREATMENT 
FACILITIES BY VOLUNTARY (NON-GOVERNMENTAL) ORGANISATIONS IN 


PARTNERSHIP WITH STATUTORY AGENCIES. IN JANUARY 1983, THE 





8 
DEPARTMENT ISSUED ITS CIRCULAR SETTING OUT THE CONDITIONS UNDER 


WHICH THE MONEY WAS TO BE SPENT. 


AS A RESULT OF THE CIRCULAR 110 PROJECTS WERE SET UP THROUGHOUT 
ENGLAND IN A TOTAL OF 62 LOCAL GOVERNMENT AREAS. THE PROJECTS 
ALL ADHERED TO CERTAIN BASIC CRITERIA AND FOLLOWED A SIMILAR 
MODEL. FIRST, THEY WERE REQUIRED TO OPERATE IN AN INTER-AGENCY 
STYLE WITH CO-OPERATION AND COLLABORATION WITH THE OTHER 
IMPORTANT AGENCIES. SECONDLY, THE PROJECTS BASICALLY PRODUCED 
PROGRAMMES TAILORED TO WHAT EACH INDIVIDUAL YOUNG OFFENDER HAD 
DONE AND WHAT IN THE PROJECT’S JUDGEMENT WOULD HELP IN STOPPING 
HIM OR HER DOING IT AGAIN. THIRD, THE PROJECTS NEEDED TO DEVELOP 


GREAT SKILLS IN MARKETING THEIR SERVICES AND PERSUADING PROBATION 


OFFICERS AND SOCIAL WORKERS TO REFER YOUNG PEOPLE AS WELL AS 


PERSUADING THE MAGISTRATES TO ACCEPT THAT WHAT THEY WERE OFFERING 


WAS A CREDIBLE SENTENCE. 


FINALLY, EACH PROJECT WAS REQUIRED TO PAY A GREAT DEAL OF 
ATTENTION TO DETAILED MONITORING AND TO MAKING SURE THAT THE 
RIGHT PEOPLE WERE ON THE SCHEME AND THE WRONG PEOPLE WERE NOT. 
THEY MONITORED THEIR OWN ACTIVITIES AND THEY MONITORED THE WIDER 
SYSTEM IN WHICH THEY PLAYED A PART. IN THAT WAY THEY MADE SURE 
THAT THE PROJECTS WERE NOT USED FOR PEOPLE WHO WOULD MOST 


APPROPRIATELY HAVE A LESS SEVERE SENTENCE AND THEY WERE ABLE TO 


AVOID THE TRAP INTO WHICH OTHER COMMUNITY PENALTIES HAVE BEEN: 


PUSHED. 


NACRO WAS PRIVILEGED TO BE ABLE TO PROMOTE AND MONITOR THE WHOLE 
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9 
INITIATIVE FROM THE BEGINNING TO THE END AND WAS THEREFORE ABLE 
TO ENSURE THAT THERE WAS A NATIONAL FOCUS AND A NATIONAL FRAME 


OF REFERENCE FOR ALL THOSE INVOLVED. THEY WERE THUS ABLE TO 


` COMPARE WHAT THEY WERE DOING WITH OTHERS AND TO SEE THEMSELVES 


AS PART OF A NATIONAL MOVEMENT. THE RESULTS ARE, BY NOW, WELL 
KNOWN. THE COMBINED CARE AND CUSTODY FIGURE IN 1981 STOOD AT. 
10,200. IN 1987 IT WAS 4,700. PROVISIONAL FIGURES FOR 1990 SHOW 
FEWER THAN 1,500 JUVENILES RECEIVED INTO CUSTODY UNDER SENTENCE, 


LESS THAN QUARTER OF THE NUMBER IN 1984. 


OBVIOUSLY, SOME OF THE REDUCTION IS DUE TO DEMOGRAPHY. HOWEVER, 
THE FALL IN THE 14-16 POPULATION SINCE 1971 IS 9.2 PER CENT; THE 


REDUCTION IN CUSTODIAL SENTENCING IS 43 PER CENT. 


ІТ IS VERY ENCOURAGING THAT A SIMILAR APPROACH IS NOW BEING TRIED 


WITH YOUNG ADULT OFFENDERS. NACRO IS BEING ASKED TO PROMOTE AND 
MONITOR SIMILAR DEVELOPMENTS FOR YOUNG OFFENDERS AGED 17-21. THE 
AIM OF THIS NEW YOUNG ADULT OFFENDER PROJECT IS TO PROVIDE A 
RANGE OF SERVICES TO STATUTORY AND VOLUNTARY AGENCIES WHICH WILL 
CONTRIBUTE TO INCREASING DIVERSION FROM CUSTODY OF YOUNG ADULT 
OFFENDERS. THE UNDERLYING APPROACH WILL BE TO PROMOTE THE 
DEVELOPMENT OF LOCAL INTER-AGENCY STRATEGIES DESIGNED TO REDUCE 
LEVELS OF CRIME, LEVELS OF PROSECUTION OF THOSE WHO DO OFFEND, 
AND THE LEVEL OF CUSTODIAL SENTENCING OF THOSE WHO OFFEND MORE 
SERIOUSLY OR PERSISTENTLY. NACRO'S EXPERIENCE SUGGESTS THAT 
LASTING CHANGE IN SENTENCING CAN OFTEN BE ACHIEVED BY RECOGNISING 
THAT CUSTODY IS THE CULMINATION OF A LONG PROCESS. POLICIES AT 


IHE CHARGING, PROSECUTION AND REMAND STAGE CAN BE IMPORTANT 
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DETERMINANTS OF HOW MANY PEOPLE THE COURTS SEND TO PRISON. THE 
PROJECT WILL ADOPT A STRATEGIC APPROACH TO THE CRIMINAL JUSTICE 
SYSTEM, SEEKING TO IDENTIFY KEY POINTS THROUGHOUT THE PROCESS 
WHERE CHANGE CAN BE BROUGHT ABOUT AND ASSIST IN THE 


IMPLEMENTATION OF NECESSARY CHANGES. 


OBVIOUSLY SUCH AN APPROACH CAN MAKE A SUBSTANTIAL DIFFERENCE. 
A CONSIDERABLE AMOUNT OF CHANGE CAN BE BROUGHT ABOUT ‘AT A LOCAL 


LEVEL THROUGH WORK WITH A LOCAL COURT, THE SENTENCERS, THOSE WHO 


DO THE PRE-SENTENCE REPORTS. BUT IN THE END A POINT COMES WHEN 


DISCUSSIONS HAVE TO TAKE PLACE WITH THE JUDICIARY. AND HERE WE 
ENTER DANGEROUS TERRITORY. THE JUDICIARY IS INDEPENDENT. THE 
INDEPENDENCE OF THE JUDICIARY IS A BASIC ELEMENT OF DEMOCRATIC 
SOCIETY AND MUCH TO BE VALUED. DOES THIS MEAN THEREFORE THAT IT 
IS NOT PERMISSABLE TO TALK TO THE JUDICIARY ABOUT PRISON AND SET 
OUT THE ARGUMENTS AGAINST IT? IN HIS REPORT ON NON-CUSTODIAL 


ALTERNATIVES IN EUROPE, NORMAN BISHOP NOTED:- 


"ALL EUROPEAN GOVERNMENTS CONSIDER IMPRISONMENT TO BE A SANCTION 


WHICH HAS SERIOUS NEGATIVE EFFECTS ON THE PRISONER AND HIS OR HER 


SOCIAL SITUATION. IT IS ALSO A COSTLY SANCTION TO ADMINISTER. © 


FOR THESE REASONS ALONE IT SHOULD NOT BE USED WITH OFFENDERS FOR 
WHOM AN ALTERNATIVE SANCTION WOULD SERVE WELL."10 
CAN THIS POINT BE MADE TO THE JUDICIARY AND, IF SO, BY WHOM? 


THIS IS A COMPLEX AND DELICATE AREA. 


NACRO HAS HAD THE GOOD FORTUNE TO BE ABLE TO RUN A PROJECT, ` 


INTERNATIONAL COMPARISONS IN CRIMINAL JUSTICE, CONCERNED WITH 
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LOOKING AT THE WAY THE JUDICIARY OPERATES IN DIFFERENT COUNTRIES 
AND HOW EACH COUNTRY LOOKS AT INDEPENDENCE, WHICH HAS BENEFITED 
ENORMOUSLY FROM THE INVOLVEMENT OF A VERY DISTINGUISHED CANADIAN, 
MR JUSTICE ALLEN M LINDEN. WE HAVE NOT SOLVED THE PROBLEM OF 
JUDICIAL INDEPENDENCE AND PENAL POLICY. PERHAPS MR JUSTICE 
LINDEN WAS RIGHT WHEN HE SAID TO ONE OF OUR SEMINARS: 

"INDEPENDENCE SEEMS TO BE A NEBULOUS AND CHANGING CONCEPT THAT 
VARIES OVER TIME AND PLACE." CERTAINLY WE ARE SEEING NOW IN 
ENGLAND AND WALES A GREATER INTEREST AMONGST SOME MEMBERS OF THE 


JUDICIARY IN PARTICIPATING IN DISCUSSIONS ABOUT PENAL POLICY AND 


` CONTRIBUTING TO THE DEBATE ON SENTENCING MATTERS. SOME MIGHT 


EVEN AGREE WITH THE VIEW OF THE DISTINGUISHED LEGAL ACADEMIC, 
ANDREW ASHWORTH, COMMENTING ON THE GREAT POWER OF THE JUDGES IN. 
ENGLAND AND WALES TO SHAPE SENTENCING POLICY? IS IT, HE ASKS, 

"CONSTITUTIONALLY APPROPRIATE THAT THE JUDGES SHOULD POSSESS SUCH 
GREAT POWER TO SHAPE SENTENCING POLICY? THE ANSWER IS THAT IN 
PRINCIPLE THE FORMULATION OF GENERAL POLICY SHOULD BE FOR THE 
LEGISLATURE AND ITS IMPLEMENTATION AND INDIVIDUATION FOR THE 
JUDICIARY: WHAT IS INAPPROPRIATE IS ANY ASSUMPTION THAT THIS 
FUNCTION IS BY RIGHT THAT OF THE JUDICIARY, FOR THERE IS NO 


CONSTITUTIONAL BAR TO LEGISLATION ON ANY ASPECT OF SENTENCING 


` POLICY."11 


SO THERE. IS A PROBLEM ABOUT THE USE OF COMMUNITY PENALTIES AND 
HOW THEY CAN BE USED TO REPLACE INCARCERATION. THERE IS THE 
PROBLEM OF THE JUDICIARY AND HOW FAR THE JUDICIARY CAN BE 
PERSUADED TO TAKE A DIFFERENT VIEW OF THE SENTENCING OPTIONS 


AVAILABLE TO THEM. 
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THERE IS ALSO THE QUESTION OF THE CONTENT OF THE PENALTIES 
THEMSELVES. AND HERE WE NEED TO AVOID A REAL DANGER, THE DANGER 
THAT IN ORDER TO MAKE THEM SEEM MORE CREDIBLE TO SENTENCERS OR 
MORE ACCEPTABLE TO THE PUBLIC, MEASURES WILL BE INTRODUCED THAT 


WILL REPLICATE THE NEGATIVE AND CRUEL FEATURES OF IMPRISONMENT. 


THIS DANGER IS ALREADY BEING CONFRONTED IN VARIOUS ARENAS. IN 


1989 THE INTERNATIONAL PENAL PENITENTIARY FOUNDATION PUBLISHED 


STANDARD MINIMUM RULES FOR THE IMPLEMENTATION OF NON-CUSTODIAL 





SANCTIONS AND MEASURES INVOLVING RESTRICTION OF LIBERIY. THESE 





WERE THE FIRST RULES DRAWN UP BY AN INTERNATIONAL BODY CONCERNED 


TO PROTECT THE RIGHTS OF OFFENDERS UNDERGOING NON-CUSTODIAL 


SANCTIONS. THE INTRODUCTION TO THE RULES SAYS: 

"THE IMPOSITION OF RESTRICTIONS AND CONDITIONS IMPLIES THAT IN 
PRINCIPLE IT MUST BE POSSIBLE TO ASCERTAIN WHETHER THEY ARE BEING 
COMPLIED WITH AND THAT SOME APPROPRIATE ACTION CAN BE TAKEN IF 


THIS IS NOT THE CASE. TO THIS END SOME DESIGNATED AUTHORITY, 


BODY OR PERSON IS GIVEN THE POWER TO CONSTRAIN, SUPERVISE AND 


BECOME INFORMED ABOUT CERTAIN OF THE ACTIVITIES OF A PERSON WHO 
HAS BEEN ADJUDGED AN OFFENDER. IN THIS WAY THE OFFENDER IS 


PLACED UNDER THE CONTROL AND AUTHORITY OF ANOTHER. 


THE RESTRICTIONS AND CONDITIONS IMPOSED, TOGETHER WITH THE 
SUBSEQUENT RESULTING INTERVENTIONS BY THE ENFORCING AUTHORITY, 
"CAN BY THEIR VERY NATURE BE OF AN INTRUSIVE CHARACTER AND HAVE 
SERIOUS CONSEQUENCES IN, AND FOR, THE LIFE OF THE OFFENDER. THE 
FACT THAT THEY ARE ENFORCED IN THE COMMUNITY MEANS THAT MEMBERS 


OF THE GENERAL PUBLIC MAY WELL OBSERVE, OR BE INVOLVED IN SOME 


WAY IN THE ENFORCEMENT. THE INTRUSIVE NATURE OF THE RESTRICTIONS © 


€ A 
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AND CONDITIONS THEREBY BECOMES INTENSIFIED. 


IT IS, THEREFORE, IMPORTANT TO REGULATE THE IMPOSITION AND 
ENFORCEMENT OF RESTRICTIONS AND CONDITIONS SO THAT RESPECT FOR 


HUMAN RIGHTS AND HUMAN DIGNITY IS PRESERVED." 12 


THE LAST UN CONGRESS ON THE PREVENTION OF CRIME AND TREATMENT OF 
OFFENDERS APPROVED RULES ON NON-CUSTODIAL SANCTIONS, THE TOKYO 


RULES. 


FINALLY, THE COUNCIL OF EUROPE IS NOW WORKING ON ITS OWN BASIC 
RULES FOR COMMUNITY SANCTIONS. CLEARLY, AS COMMUNITY PENALTIES 
BECOME MORE WIDESPREAD, QUESTIONS OF THE HUMAN RIGHTS OF 


OFFENDERS SUBJECTED TO THEM WILL BECOME MORE PROMINENT. 


ANOTHER PROBLEM WE NEED TO FACE WITH COMMUNITY SANCTIONS IS A 
VERY BASIC ONE. PRISON HAS MANY DAMAGING FEATURES BUT IT DOES 
AT LEAST PROVIDE A ROOF OVER PEOPLE’S HEADS, FOOD FOR THEM TO 
EAT, AND EVEN SOMETIMES WORK OR WORK-TRAINING AND COUNSELLING FOR 
PROBLEMS. MANY OF THE PEOPLE CAUGHT UP IN CRIMINAL JUSTICE NEED ` 
ALL THOSE THINGS. IF THEY ARE NOT PROVIDED IT IS VERY DIFFICULT 
FOR SENTENCERS TO DO OTHER THAN SEND THEM TO PRISON. AND HERE 
WE SEE THE POINT WHERE CRIMINAL JUSTICE BECOMES INSEPARABLE FROM 
WIDER SOCIAL POLICY. PERHAPS AN EXAMPLE MAY ILLUMINATE. A JUDGE 
IN LONDON HAD BEFORE HIM A HOMELESS MAN WHOM HE WAS BEING ASKED 
TO SENTENCE FOR HAVING BROKEN INTO A HOUSE IN ORDER TO SLEEP 
THERE BECAUSE HE HAD NOWHERE ELSE TO GO. THE JUDGE SAID THAT 


SOCIAL CONDITIONS IN LONDON WERE ABSOLUTELY APPALLING AND WENT 








ON TO SAY 


"T DON’T MIND STICKING MY NECK OUT OVER THIS. IF I AM ASKED TO 


SEND SOMEONE TO PRISON FOR BREAKING INTO A PROPERTY AND USING IT 
AS A SQUAT, I WOULD SAY THAT THE MINISTER CONNECTED WITH HOUSING 


SHOULD SERVE A SIMILAR SENTENCE ALONGSIDE HIM." 


THE ASSOCIATION OF CHIEF OFFICERS OF PROBATION PRODUCED IN 1989 
A REPORT ON POVERTY AMONGST OFFENDERS. ONE PROBATION OFFICER 
SAID ABOUT ONE OF HIS PROBATIONERS TO THE RESEARCHERS CARRYING 
OUT THE PROJECT 


"Т THINK IT HELPS TO BE SEEN TO BE TRYING TO HELP WITH PRACTICAL 


MATTERS. HAVING SAID THAT, I DO NOT KNOW HOW MY PROBATIONER 


SURVIVED ON "NIL" MONEY FOR OVER A MONTH AND DID NOT INQUIRE TOO 


CLOSELY. IT SEEMS STUPID TO BE WORKING WITH SOMEONE TO BRING 
ABOUT AN END TO THEIR OFFENDING BEHAVIOUR IF "THE STATE" PUTS 
THEM IN A POSITION WHERE SURVIVAL IS IMPOSSIBLE IF THEY DO STOP 
OFFENDING. IT ALSO INCREASES THE ANGER AND FRUSTRATION AND 
CONVICTION OF POWERLESSNESS AND VICTIMISATION WHICH I AM TRYING 
TO HELP HIM TO GET RID OF. IF IS DIFFICULT TO PERSUADE SOMEONE 
THAT "SOCIETY" IS ON HIS SIDE IF YOU CAN'T EVEN GET A DECENT PAIR 
OF SHOES AND TROUSERS FOR INTERVIEWS." 13 

AND HERE WE FIND IN BRITAIN A MAJOR DEFECT IN THE MACHINERY OF 


GOVERNMENT.  CRIMINAL JUSTICE POLICIES, WELL THOUGHT OUT BY THE 


HOME OFFICE AND WITH GOOD INTENTIONS, ARE SABOTAGED BY THE 


ACTIONS OF OTHER GOVERNMENT DEPARTMENTS WHO DO NOT SHARE THE SAME 
AGENDA. THE HOME OFFICE GENUINELY WISHES TO KEEP YOUNG OFFENDERS 
OUT OF PRISON. IT WOULD LIKE THEM TO BE DEALT WITH IN THE 


COMMUNITY. TO DO THAT THERE NEEDS TO BE FACILITIES IN THE 
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COMMUNITY, WORK TRAINING SCHEMES, HOSTELS AND SO ОМ. AT THE VERY 


SAME TIME THAT THE HOME OFFICE IS PUTTING THROUGH ITS LEGISLATION 


TO BRING ABOUT THE NEW POLICY, THE DEPARTMENT OF EMPLOYMENT, 


WHICH IS RESPONSIBLE FOR WORK-TRAINING, DECIDES THAT IT WILL 
CLOSE MOST OF THE COMMUNITY SCHEMES CATERING FOR DISADVANTAGED 
YOUNG UNEMPLOYED PEOPLE. THUS, AT A STROKE, THE MAJOR COMMUNITY 
RESOURCE FOR YOUNG OFFENDERS UNIVERSALLY AVAILABLE ACROSS THE 
COUNTRY AND FUNDED TO MEET THE NEEDS OF YOUNG PEOPLE WITH 
DIFFICULTIES IS DECIMATED. THE HOME OFFICE PROTESTS TO THE 
DEPARTMENT OF EMPLOYMENT BUT IN VAIN. THE DEPARTMENT OF 
EMPLOYMENT ASSERTS ITS RIGHT TO DECIDE THAT THE PRIORITY SHOULD 
BE RETRAINING SKILLED WORKERS FOR NEW JOBS RATHER THAN HELPING 


UNEMPLOYED PEOPLE. IN THE END CRIME POLICY HAS TO BE A POLICY 


ОЕ THE GOVERNMENT NOT OF ONE DEPARTMENT ONLY. 


FINALLY, PERHAPS IT IS IMPORTANT TO LOOK AT THE GREAT POTENTIAL. 
OF THE NEW MOVEMENT TOWARDS COMMUNITY SANCTIONS. WE SEEM TO BE 
SEEING A REVIVAL OF THE IDEA THAT DOING SOMETHING CONSTRUCTIVE 


WITH OFFENDERS MIGHT WELL DO SOME GOOD. 


THE WHITE PAPER, CRIME, JUSTICE AND PROTECTING THE PUBLIC, 
PRESENTS A WELCOME STEP IN THIS DIRECTION. IT SAYS "REFORMING 
OFFENDERS IS ALWAYS BEST IF IT CAN BE ACHIEVED." 14 IT ALSO 
RECOGNISES THAT OFFENDERS ARE NOT JUST UNITS TO BE PROCESSED 
THROUGH COURTS IN GREAT NUMBERS IN A DAY NOR NUMBERS TO BE 
"TACTICALLY MANAGED" IN THE PRISON SYSTEM. THEY ARE PEOPLE WITH 
LIVES TO LEAD, SOMETIMES WITH HOMES, AND FAMILIES, AND JOBS AND ` 


MANY OF THE ELEMENTS OF SOCIAL STABILITY THAT A PRISON SYSTEM CAN 
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SO RAPIDLY DESTROY. MANY OF THEM ON THE OTHER HAND ARE PEOPLE 
WITH NONE OF THOSE THINGS, WITH NO STAKE IN SOCIETY, WITH 
NOWHERE TO LIVE, WITH NO ONE TO WORRY ABOUT WHETHER THEY COME 
HOME OR NOT, WITH NO STABLE RELATIONSHIPS OR OPPORTUNITIES FOR 


CHOICE. 


THERE MAY WELL BE A RETURN OF THE VIEW THAT CONSTRUCTIVE THINGS 


CAN BE DONE WITH OFFENDERS. BUT THE EMPHASIS IS ON DIFFERENT 


ASPECTS THAN THE LAST TIME THE IDEA OF TREATMENT WAS A CENTRAL 


PART OF THE ETHOS. THE EMPHASIS NOW IS ON SOMETHING THAT FOR THE 
LACK OF A BETTER PHRASE COULD BE CALLED COMMUNITY RE-INTEGRATION. 
ALTHOUGH CONCERNED WITH THE AFTER-CARE OF PRISONERS LEAVING 


INSTITUTIONS, A STUDY BY KEVIN HAINES OF THE CAMBRIDGE INSTITUTE 


OF CRIMINOLOGY IS RELEVANT HERE. HIS STUDY OF THE LITERATURE | 


LEADS HIM TO CONCLUDE THAT 


"THE SUPPORT OF FAMILY AND FRIENDS GREATLY ASSIST THE RELEASED 


PRISONER IN RE-SETTLING BACK IN TO THE COMMUNITY, AND WITHOUT 


SUCH SUPPORT RE-INTEGRATING ONESELF INTO SOCIAL NETWORKS > 


PRESESNTS CONSIDERABLE PROBLEMS FOR THE INDIVIDUAL." 


"RESEARCH ... SHOWS THE IMPORTANCE OF THE SOCIAL ENVIRONMENT IN 
WHICH THE RELEASED PRISONER LIVES FOR SUBSEQUENT OFFENDING 


BEHAVIOUR." 


"IF A RELEASED PRISONER... RETURNS TO A SOCIAL SITUATION (EG 
HOMELESSNESS, UNEMPLOYMENT) IN WHICH THE REWARDS ARE SO FEW AND 


THE NEEDS SO HIGH THAT THERE IS LITTLE INCENTIVE TO REMAIN LAW- 
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ABIDING THEN IT IS NOT SURPRISING THAT THE INDIVIDUAL MAY COMMIT ` 


FURTHER OFFENCES." 15 


e 
ТЁТТЕВАТОВЕ SEEMS TO INDICATE, ACCORDING ТО HAINES, THAT 


PROGRAMMES WHICH ARE "ESSENTIALLY INSTITUTIONALLY FOCUSED I.E. 
THEY MAKE NO ATTEMPT TO CHANGE THE SOCIAL SITUATION OF THE 
OFFENDER AND DO NOT BUILD ON LINKS WITH THE WIDER COMMUNITY" HAVE 
LESS EFFECT ON OFFENDING THAN COMMUNITY FOCUSED PROGRAMMES. 


OFFENDING BEHAVIOUR, HE CONCLUDES, “OCCURS AS A RESULT OF AN 


 INDIVIDUAL'S BOND TO SOCIETY BEING WEAK OR BROKEN."16 


HOW ARE WE TO TAKE ACCOUNT OF THIS? PERHAPS RATHER THAN STARTING 
WITH THE IDEA OF COMMUNITY IT MIGHT BE BETTER TO START WITH THE 
IDEA OF INTEGRATION, OF LINKING INDIVIDUAL OFFENDERS INTO A 
NETWORK OF SOCIAL RELATIONSHIPS. FOR MOST PEOPLE NETWORKS ARE 
DEVELOPED THROUGH SHARED SITUATIONS SUCH AS LIVING IN THE SAME 
LOCALITY, WORKING IN THE SAME PLACE OR THROUGH SHARED LEISURE 
ACTIVITIES. MUCH OF THE WAY IN WHICH OFFENDERS ARE DEALT WITH 
AT PRESENT DOES THE OPPOSITE. IT PUTS PEOPLE IN INSTITUTIONS OR 
GROUPS WHERE THEY MAY HAVE LITTLE IN COMMON WITH OTHERS EXCEPT 
A BACKGROUND OF OFFENDING OR IT PUTS THEM INTO AN ARTIFICIAL 
RELATIONSHIP WITH A STATE OFFICIAL WITH WHOM THEY HAVE NOTHING 
IN COMMON. EXISTING SOCIAL TIES WITH FAMILIES, NEIGHBOURS AND, 
FRIENDS ARE OFTEN DAMAGED BY THE OFFENDING, THE STIGMA ATTACHED 
TO IT AND MAY BE BROKEN ALTOGETHER BY IMPRISONMENT. WHAT IS 
NEEDED IS TO CREATE A MECHANISM WHICH PUTS OFFENDERS WITH WEAK 
OR NON-EXISTENT SOCIAL TIES IN TOUCH WITH OTHERS WHO CAN HELP IN 


PRACTICAL WAYS AND TAKE AN INTEREST IN THEM. THE IDEA OF 
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COMMUNITY IN THE TERM "COMMUNITY" CORRECTIONS MIGHT THEN MEAN 
MORE THAN JUST NOT BEING LOCKED UP, BEING ON THE STREET RATHER 


THAN IN THE CELL. COMMUNITY CORRECTIONS MIGHT ACTUALLY MOVE US 


IN THE DIRECTION OF THE COMMUNITY TAKING RESPONSIBILITY ‘ex THE 


CRIME IN ITS MIDST AND OF WORKING TO "REHABILITATE" OFFENDERS IN 
THE PUREST SENSE, THAT IS, TO RECLOTHE THEM IN THE GARB OF 


CITIZENSHIP. 


END 
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INTRODUCTION 


The psychologist A.H. Maslow likened the steps that an 
individual must take toward self actualization to those of a 
pyramid. His theories, which promote the development of a 
healthy personality through a humanistic approach, are the basis 
of many models of attaining mental health. I propose that the 
three main components of partnership activities in the area of 
corrections - those being prevention, protection and 
rehabilitation might also be likened to the steps of a pyramid 
representing a healthy lifestyle in a global sense. 


Rehabilitation 
Protection 


P к e v e n t i o n 


Health and Welfare Canada, through its various activities and 
programs, provides potential victims, victims and offenders with 
tools to build their own pyramid. 


Prevention activities often take the form of educational 
activities targetting those Canadians who may be most vulnerable to 
victimization such as children, women and the elderly. 


Intervention at this preventative stage may be the first 
awareness that an individual has of what behaviours may put him at 
risk e.g. children talking with strangers or young people 
experimenting with drugs. or alcohol. Identifying and learning 
safer or more acceptable social behaviours are initially important 
in building a healthy lifestyle and so are at the base of the 
pyramid. . 


For offenders prevention activities are central to the 
building or rebuilding process of a healthy lifestyle. Prevention 
activities are intended to reinforce positive lifestyle choices in 
so far as an individual is free to make those choices. 





li. 


Protection is the second building block used to build a 
healthy pyramid. For vulnerable individuals or those who have been 
victimized, protection services and programs in the community are 
at the centre of the pyramid. Coincidentally, they represent a 
safe haven where an individual can seek support so they may 
continue to nurture their well being in a positive way. 


Within the Correctional Service of Canada, the goal of 
protection may be two-pronged: aimed both at the protection of 
society, of victims and of inmates themselves while they are 
serving their sentence, whether in custody or in the community. 


Rehabilitation is found at the apex of the pyramid for the 
fortunately limited number of people, who require such treatment or 
rehabilitative services. Treatment programs and activities are 
developed for victims of crime and for offenders seeking support 
from professionals. Rehabilitation is perceived to be a dynamic 
step to be taken by or for the individual in building or rebuilding 
a healthy lifestyle. 





Family Violence 


Health and Welfare Canada’s partnerships in the aspects of 
prevention, protection and rehabilitation. 


"Health and Welfare Canada, as the lead federal agency on family 
violence is responsible for ensuring a coordinated and effective 
federal response to family violence. In this capacity, Health and 
Welfare Canada is working to expand the circle of partners already 
involved in this important issue. This circle now includes 
fourteen federal departments and agencies working in partnership 
with provincial and territorial governments" (Family Violence 
Prevention Initiative Fact Sheet, 1991). 


BACKGROUND 
In 1984, the committee chaired by Robin Badgley delivered its 


report on "Sexual Offences Against Children"! to the Ministers of 
Justice and National Health and Welfare. The federal government's 


`" response to this report included the following. initiatives: 


о amendments to the Criminal Code апа the Canada Evidence Act; 


о the designation of Health and Welfare as the lead ministry in 
the area of child sexual abuse; 


° the establishment of the Family Violence Prevention Division 
within Health and Welfare Canada, with responsibility for 
several areas including child sexual abuse; a $25.1 million 
special funding program over five years related to child 
sexual abuse; 


° the establishment of a senior level interdepartmental steering 
committee in the federal government related to family 
violence; 

© Family Violence Initiative involving six departments of the 


federal government in 1988 with additional funding and the 
appointment of a Special Advisor on Child Sexual Abuse to the 
Minister of Health and Welfare.* 


l Committee on Sexual Offenses Against Children and Youths, 
Report of the Committee on Sexual Offences Against Children and 


Youths, Vol, I-II and Summary (Badgley Report) Ottawa: Department 
of Supply and Services, 1984. 


di. Reaching For Solutions, The Summary Report of the Special 
Advisor to the Minister of National Health and Welfare on Child 


Sexual Abuse in Canada (Ottawa: Department of Supply and Services, 
1990). 


The 
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activities within the Family Violence Prevention 


Initiative involve partnerships not only with those levels of 
government departments as stated above but also non-governmental 
agencies and others. Many of the activities are targeted toward 
prevention and education geared to the public. Programs have also 
been developed to provide services to those seeking protection and 
rehabilitation. 


Prevention 


о 


Provincial consultations оп Child Sexual Abuse and Family 
Violence Prevention Initiatives. 


The 1987 National Consultation on Adolescent Prostitution 
- project co-sponsored by Health and Welfare Canada with 
the Canadian Child Welfare Association (CCWA). Health 
and Welfare Canada also co-funded the follow-up to the 
Consultation with the Department of Justice in 1990, 


- . Special Advisor on Child.Sexual Abuse Report Reaching for 


Solutions (1990) and Federal Response to Reaching for 
Solutions (1991). 2n 


Public Legal Society of Nova Scotia Regional Workshops 
Project consisted of four two-day regional workshops for 
police, social workers and other community workers to 
develop protocols to respond to elder abuse, wife assault 
and child abuse in the community (funded through the 
Family Violence Prevention Initiative). 


Family Violence Prevention Division provided financial 
support for an interdisciplinary project on domestic 
violence involving ten national non-governmental 
organizations. | 


The ensuing report entitled The Other Side of the 
Mountain: Working together on Domestic Violence Issues 
provides a summary of findings and conclusions from 

the interdisciplinary project on domestic violence 


^ w: (Phase I). The report was released by the steering 
“committee in December 1988. 


First National Conference on Elder Abuse and Crime; 
Toronto, January 23-24-25, 1991 funded by Health and 
Welfare Canada through the federal Family Violence 
Prevention Initiative. 
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Conference on the Use of Video Tapes in Child Sexual 
.Abuse Cases: Bill C-15, June 23 - 25, 1988 was sponsored 


by the B.C. Ministry of Attorney General, Criminal 
Justice Branch. Health and Welfare Canada provided 
partial funding through National Welfare Grants. 


Outcome of the project was the development of a 
conference kit: Children in the Justice System. There. 
were 211 participants altogether representing most 
provinces. Pre- and post-conference material was 
distributed to conference participants, project funders 
and key provincial agencies. 


Protection 


о 


Health and Welfare Canada is one of the six lead federal 
partners in the development of transitional housing for 
victims of family violence. Currently, Canada Mortgage 


and Housing.Corporation is playing the lead role in the 


ongoing development of transitional houses under Project 
Haven. Treasury Board has provided $22.2 million over 
four years (1988-89 through 1991-92) for this project. 
Health and Welfare plays a consultative/coordinating role 
through its family violence prevention initiative. 


The Next Step program has recently been announced as a 
program which will provide longer term housing to victims 
of family violence. It too will be managed through the 
Canada Mortgage and Housing Corporation for a period of 
four years beginning 1991-92. Treasury Board has 
provided $21 million for this program. Health and 
Welfare Canada will play a consultative/coordinating role 
in the development of the Next Step program. 


Health and Welfare Canada funded the production of a 
video entitled Vieillir Sans Violence, produced in 
cooperation with Süreté du Québec. Health and Welfare 
Canada is also providing funding for the translation of 


-this video into English.. 


77 Health and Welfare. Canada is working with the Manitoba 


Seniors Secretariat to develop a video for seniors to 
make them aware of the dangers of financial abuse. 


Rehabilitation 


о 


Health and Welfare Canada provided funding through 
National Welfare Grants for the Marymound Model: A 
Sequential Approach to the Treatment of Male Adolescent 
Sexual Offenders and Sexual Abuse Victims. The model is 
a community-based, child centred and family focused 
treatment program for male adolescent sexual abuse 


Turning Point is a multi-year treatment program situated 
in Prince Edward Island that began in 1990-91. It is 
designed for abusive husbands involving the Department in 
collaboration with the Departments of Justice and the 
Solicitor General of Canada. We have committed $30,000 
to the project through the Family Violence Initiative 
Fund. | 


Health and Welfare Canada is providing funding for... the 
Urgence Préservation project in Montreal to enable the 
sponsoring organization to hire the necessary expertise 
to design the project. The project itself will attempt 
to respond to the problem of the loss of personal goods 
by persons temporarily incarcerated. Social 
(re)integration is often jeopardized because of this 
loss. 


Guidelines Related to Abuse, Neglect and Family Violence 


о 


Health Services Directorate developed guidelines for 
establishing standards in Health Care Related to Abuse, 
Assault, Neglect and Family Violence. 


In 1987, Health and Welfare Canada established a Federal 
Working Group to participate in the development of 


“National Guidelines For Community Workers Responding to 
^ Child Sexual Abuse which had been called for in the 
"Report of the Committee on Sexual Offenses Against 


Children and Youths (Badgley Committee). 


* 
1 
` 





а  — A MÀ аа 


чс  —— I r -— -———— a...  —— T. й 


Healthy Communities 


The concept of "healthy communities" is based on a World 
Health Organization (WHO) "healthy cities" project in Europe in 
1985. The aim is to build a new public health movement through 
many forms of intersectoral collaboration. The concept was promoted 
in Canada following the release of the Health and Welfare Canada 
Framework Achieving Health For All. 


Federally funded since 1988, through the Health Promotion 
Fund, the Canadian Healthy Communities Project looks at ways to 
support a "healthy" community in a very broad sense with safety 
being the focus of a healthy community. 


The Canadian Healthy Communities Project is jointly co- 
Sponsored by the Federation of Canadian Municipalities, the 
Canadian Institute of Planners and the Canadian Public Health 
Association (CPHA). The Canadian Public Health Association and the 
Canadian Institute of Planners run the project through a national 
coordinator. . 


‘Issues being looked at include the environment, social crime, 


“recreation, the aging population, as well as the more traditional 


health issues of AIDS, drugs and alcohol and health clinics. 
Strengthening Community Health Project 


Funded by Health and Welfare Canada through the Canadian 
Public Health Association (CPHA), this project supports "grass- 
roots" community involvement in strengthening community health in 
a broad sense. Volunteers in the community assist in developing 
plans to answer specific needs. Some of the issues being looked at 
are how to deal with the causes of crime within communities. It is 
now being combined with the Canadian Healthy Communities Project as 
their interests often overlap. 


Safer Cities/Urban Security and Crime Prevention Project 


The Safer Cities movement originated in Europe. The movement 
has been.adopted in Canada under the.auspices of the Department of 
Justice which has the lead role in the prevention of crime. The 
Canadian‘ program entitled Urban Security and Crime Prevention began 
in January 1991 and has a current life span of three years. It is 
being funded by six federal departments (Department of Justice 
Canada, Solicitor General Canada, Health and Welfare Canada, Canada 
Mortgage and Housing Corporation, The Secretary of State of Canada 
and Employment and Immigration Canada). The lead department of 
Justice is the only federal department committed to funding for the 
three-year period at this time. The program is run by the Canadian 
Federation of Municipalities (CFM). 





Mental Health Care 
Rehabilitation 


In 1988, the Correctional Service of Canada outlined several 
initiatives aimed at meeting the needs of the mentally disordered 
offender. One of the first of these initiatives was to determine 
the prevalence of mental disorder among both the male and female 
populations. A sample of approximately 3,000 inmates across the 
country was used to study the question. The results of the surveys 


revealed a high prevalence of a broad range of disorders. The: 


results indicated the need for a mental health strategy aimed at 
planning, evaluating and developing programs and services to meet 
the mental health needs of offenders. 


It was also important to develop a framework that would be 
consistent with the Mission Statement for Corrections Canada. To 
this end, the Commissioner of Corrections Canada authorized a Task 
Force on Mental Health Care in June, 1989. 


In April, 1990, the Task Force tabled its Preliminary Report 
which outlined a conceptual model for the planning, delivery and 
evaluation of a broad range of mental health services. i 


Health and Welfare Canada was involved in the process 
throughout by providing advice and reviewing documentation as 
required. The philosophy of the Report was greatly influenced by 
several Health and Welfare Canada publications including a 1986 
document entitled Mental Health for All. Another contributing 
influence from Health and Welfare Canada was the publication 
entitled Mental Health for Canadians: Striking a Balance released 
in 1988. 


` 
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Family and. Child Health 
Programs for Parents 


Studies point to the correlation between inadequate parenting 
and family breakdown, and inadequate income as social factors which 
may contribute to crime. The Family and Child Health Unit, Health 
Promotion Directorate, Health and Welfare Canada has developed 
specialized programs to assist in developing parenting skills. 


Nobody's Perfect program is a joint federal-provincial program 
originally developed in the Atlantic region by provincial 
Departments of Health and the Health Promotion Directorate, Health 
and Welfare Canada. The program provides parents of children from 
birth to age five with accurate up-to-date information on their 
children’s health, safety, development and behaviour. 


Evaluation has shown that the program meets the needs of 
parents who are young, single, have low incomes, are socially or 


' geographically. isolated or have. limited. formal.education. i 


The overall goal of the project is to improve the parents' 


‘capabilities to maintain and promote the health of their 0-5 year 


old children through the use of the resource Nobody's Perfect. 
Objectives include: increasing parents' knowledge and understanding 
of their children's health, safety and behaviour and effecting 
positive change in the behaviour of parents in relation to their 
children's health, safety and behaviour and improving participants' 
coping skills as parents. In this way it is a preventative health 
approach. 


The Nobody's Perfect program is currently being implemented in 
Newfoundland and New Brunswick through provincial Departments of 
Health and in Nova Scotia through voluntary organizations.  PEI is 
not currently implementing it due to financial constraints. 


The program is being implemented in Ontario through public 
health units. It is also being implemented in Manitoba, Alberta 
and British Columbia with strong commitment from the И 
governments and voluntary organizations. 


Quebec is coordinating a pilot-test, through the Ministére de 
la Santé et Services sociaux, to determine the feasibility of 
province-wide implementation. 


In Saskatchewan, negotiations are taking place with provincial 
and voluntary organizations. In the Northwest Territories and the 
Yukon, there is little activity to date. 


Alcohol and Drug Abuse 
Prevention and Rehabilitation 


Officials from the Health Promotion Directorate are members of 
the Federal Task Force for the Reduction of Substance Abuse 
initiated in 1989. Solicitor General is the lead department in 
this task force. ' 


Health and Welfare Canada has been designated as the lead 
Ministry in the implementation of the National Drug Strategy. 
Other ministries involved include: Solicitor General (RCMP and 
Correctional Service of Canada), Justice, National Revenue (Customs 
and Excise), External Affairs, and the Ministry of State for Youth. 


The strategy was developed in response to a clearly identified 
need for a coordinated strategic approach to the problem of 
Substance abuse in Canada. " The key to the strategy is 
cooperation and collaboration among the many players in the 
.addictions field. No.single group has all. the.answers." " 


The  federal-provincial Alcohol and Drug Treatment апа 
Rehabilitation Agreements (ADTR) are a key element of the 1987 


National Drug Strategy. Health and Welfare Canada played a 
Significant role with provinces to jointly and cooperatively 
develop these agreements. Federal support for treatment and 


rehabilitation responds to pressing needs, identified in 
communities across Canada, for additional resources to help 
primarily young Canadians. 


The Vocational Rehabilitation of Disabled Persons (VRDP) Act 
also supports provincial programming for alcohol and drug 
treatment. 


Other related activities 


о The Spider-Man project - a collaborative project between 
Health and Welfare Canada, the Canadian Association of 
Chiefs of Police, the Alliance for a Drug Free Canada and 
Marvel Comics. 


: The project capitalizes оп the popularity of the comic 
book hero with the Really Me/Drogues, pas besoin! target 
group (11-17 year-olds) and was launched in December 
1990. The first of two drug prevention issues The 
Amazing Spiderman - Skating on Thin Ice was released at 
the national launch of the project. Health and Welfare 
was responsible for content, which reinforces the "Really 
Me/Drogues, pas besoin!" approach to sensitizing young 
people to the dangers of alcohol and other drug abuse. 
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° - Degrassi Talks is a series of six half hour documentaries 
Scheduled for next fall. Issues to be covered include: 
family violence, sex, depression, alcohol, drugs and 
sexuality. In these documentaries, real high school 
Students will respond to some of the issues raised in the 
drama series. Health and Welfare has allocated an 
initial $120,000 for work in the early development of the 
series. 


Native Alcohol and Drug Abuse 
Prevention and Rehabilitation 


The National Native Alcohol and Drug Abuse Program (NNADAP) is 
delivered through an integrated system consisting of the Medical 
Services Branch of Health and Welfare Canada as well as Inuit 
communities operating at three levels - nationally through policy 
development, regionally through technical and financial support and 
locally through the project design and delivery. It operates 


through a. decentralized system .of regional and zone offices..of 


Medical Services Branch of Health and Welfare. 


"Components. of the program include treatment through the 
provision of funding for in-patient treatment facilities as well as 
out-patient after care follow-up services. Prevention components 
are provided through funding for programs at the community level 
aimed at promoting healthy lifestyles and providing community 
awareness. Outreach and counselling services are also emphasized 
in promotion of abstinence from alcohol and drugs. NNADAP 
currently supports 43 residential treatment centres and 382 
community-based prevention projects and regional training programs. 


Related activities 


The National Native Association of Treatment Directors 
initiated a pilot project to develop a pre-treatment program for 
native offenders in federal institutes. 


There are a number of studies on the native populations in 
federal institutes including the 1988 Correctional Law Review paper 
Correctional Issues Affecting Native People, which suggests that 


‘native offenders perhaps more so than non-native offenders come 


from backgrounds with a high degree of family instability and 
considerable contact with social service and criminal justice 
agencies. As well, the rate of alcohol abuse and the extent of 
individuals! abuse of alcohol appear to be a greater problem among 
native populations. 


At the present time 50$ of treatment programs accept native 
offenders into their programs. The goal of this project is to 
develop a pre-treatment program to address the needs of the native 
offender and native treatment programs of alcohol and drug 
addictions. | 
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Substance Abuse In Sport 
Prevention 


Canada continues to fight against the use of drugs in sport. 
In June 1988, Canada hosted the First Permanent World Conference on 
Antidoping in Sport. It was attended by sport leaders from 27 
nations. The conference developed the International Antidoping 
Charter for Sport which is a comprehensive agreement designed to 
gain worldwide agreement on efforts to combat drug abuse. Sport 
Canada is currently reviewing its major anti-doping programs. 


Following the Seoul Olympics, the Canadian Government 
established the Commission of Inquiry into the Use of Drugs and 
Other Banned Practices Intended to Increase Athletic Performance 
headed by the Chief Justice Charles Dubbin. 


HIV/AIDS 
Prevention 5 


© Health and Welfare Canada is collaborating with 
| ` " Corrections Canada on research into the extent of HIV 
infection in federal prisons. The jointly funded project 

is scheduled to begin in early 1991-1992. 


о Health апа Welfare’s Public Service Unit is responsible 
for the occupational health and safety of Solicitor 
General employees, as federal public servants. In- 
service training programs have been developed by the two 
Departments on Infection Control in the penitentiary 
system, with a particular focus on Hepatitis B and HIV. 


° Staff from several branches of the Department and the 
AIDS Secretariat assisted the National Parole Board in 
developing a policy on the role to be played by inmates’ 
HIV status in conditional release decisions. 


° Health and Welfaxre Canada officials have collaborated 
‘with the Solicitor. General Canada counterparts on the 
' wider implementation of HIV/AIDS prevention measures, 
including the distribution of condoms to inmates. There 
are several good European and American models for this 

type of program. 


` 





-and.drugs with.a special emphasis on youth. 
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"Federal-Provincial Support through the Canada Assistance Plan (CAP) 


and other programs 


The Canada Assistance Plan (CAP) supports the provision by 
provinces of "adequate assistance" and institutional care for 
persons in need. CAP supports the provision by provinces of 
"welfare services" which seek to lessen, remove or prevent the 
causes and effects of poverty, child neglect or dependence on 
assistance. Each year, 2.5 million Canadians benefit from the 
assistance and welfare provisions. Federal government reimburses 
50$ of eligible provincial expenditures. Provinces are responsible 
for the design, comprehensiveness and delivery of programs. 


The Alcohol and Drug Treatment and Rehabilitation (ADTR) 
program is a new cost-sharing agreement developed to assist the 
provinces in providing treatment and rehabilitation services to 
persons in communities across Canada having difficulty with alcohol 


The contributions under the ADTR Agreement maintain a maximum 


‘complementarity with section three of the Vocational Rehabilitation 


of Disabled Persons (VRDP) Act which "authorizes the Minister of 
National Health and Welfare, with the approval of the Governor in 
Council, to enter into agreements with the provinces to provide 
federal contributions to meet 50 per cent of eligible costs 
incurred by the provinces in undertaking a comprehensive program 
for the vocational rehabilitation of disabled persons". 


Mainstream 1992 - Federal/Provincial/Territorial Review of 
Services Affecting Canadians with Disabilities is a cooperative 
examination of a wide range of services under the jurisdiction of 
social service departments. The Review also looks at interfaces 
with other mandates. Priority areas are: employment related 


Services, community/independent living, promotion/prevention and 


income support and replacement. Following extensive consultation 
with consumers and service providers, a report will be made to 
Ministers of Social Services in 1992, the end of the International 
Decade of Disabled Persons. 


The term "provinces" includes the territories unless otherwise 
Specified. 
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Heaith Program Transfer to Indian First Nations 


The Health Program Transfer initiative was introduced in 1986. 
The federal Minister of Health and Welfare invited Indian leaders 
to discuss the transfer of health programs to community control. 
The transfer process developed through these consultations includes 
three stages: pre-transfer planning, transfer negotiations and 
transfer implementation. 


The objectives of health program transfer are: to enable 
Indian communities to design health programs, establish services 
and allocate funds according to community health priorities; to 
strengthen and enhance the accountability of Chiefs and Councils to 
community members; and to ensure public health and safety are 
maintained through adherence to mandatory programs. | 


The process operates within current legislation and is 
optional and open to Indian communities within provincial 
. boundaries. It permits health program control to be assumed 
gradually over a number of years through a phased transfer. It 
enables communities to design their own health programs to meet 
their own needs. It requires that certain mandatory public health 
and treatment programs be provided. It gives the communities the 
flexibility to allocate money to community health priorities. 


Resources for certain Medical Services Branch programs can be 
negotiated as part of the health program transfer including: 
community health services and programs related to alcohol and drug 
abuse. 


1 A 
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TABLE OF SELECTED EXAMPLES OF PARTNERSHIP ACTIVITIES 


IN THE AREA OF CORRECTIONS 


UNDERTAKEN BY HEALTH AND WELFARE CANADA 


PREVENTION PROTECTION 


FAMILY VIOLENCE 
INITIATIVE 


TRANSITION HOUSES - 
PROJECT HAVEN, NEXT 
STEP PROGRAM 


CHILD SEXUAL ABUSE COST-SHARED CHILD 
WELFARE SERVICES 
FOR NEGLECTED AND 


ABUSED CHILDREN 


FEDERAL WORKING 
GROUP TO DEVELOP 
GUIDELINES’ FOR 
COMMUNITY WORKERS 
RESPONDING TO CHILD 
SEXUAL ABUSE 


NATIONAL 
CONSULTATION ON 
JUVENILE 
PROSTITUTION AND 
CONSULTATION FOLLOW 
UP 


FIRST NATIONAL VIDEOS ON ELDER 
CONFERENCE ON ELDER | ABUSE 
ABUSE AND CRIME 


SOLICITOR GENERAL 
WORKING GROUP ON 
YOUTH AT RISK 
(EARLY STAGES) 


REHABILITATION 


TURNING POINT 
TREATMENT PROGRAM 


MARYMOUND MODEL FOR 
MALE ADOLESCENT 
SEXUAL OFFENDERS 
AND SEXUAL ABUSE 
VICTIMS 


ALCOHOL DRUG 
TREATMENT 
REHABILITATION 
(ADTR) PROGRAM 
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PREVENTION PROTECTION REHABILITATION 


NATIONAL DRUG 
STRATEGY 


VOCATIONAL 
REHABILITATION FOR 
DISABLED PERSONS 
ACT (VRDP) 











NOBODY'S PERFECT 
PROGRAM 





POST-PARTUM SUPPORT 
PROGRAM 


NATIONAL NATIVE 
ALCOHOL AND DRUG 
ABUSE PROGRAM 
(NNADAP ) 


SPIDER-MAN PROJECT PILOT-PROJECT TO 
DEVELOP A PRE- 
TREATMENT PROGRAM 
FOR NATIVE 
OFFENDERS IN 


FEDERAL INSTITUTES 












FEDERAL TASK FORCE 
ON THE REDUCTION OF 
SUBSTANCE ABUSE 





FEDERAL TASK FORCE 
ON MENTAL HEALTH 
CARE IN THE 
CORRECTIONAL 
SERVICE 









HEALTHY 
COMMUNITIES/SAFER 
CITIES/ - 
STRENGTHENING 
HEALTHY COMMUNITIES 
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PREVENTION 


IMPLEMENTATION OF 
HIV/AIDS PREVENTION 
MEASURES 


PUBLIC SERVICE UNIT 
RESPONSIBLE FOR THE 
OCCUPATIONAL HEALTH 
OF SOLICITOR 
GENERAL EMPLOYEES 
AS FEDERAL 
EMPLOYEES 


IN-SERVICE TRAINING 
PROGRAMS WITH 
SOLICITOR GENERAL 
ON INFECTION 
CONTROL IN THE 
PENITENTIARY 
SERVICE 


PROTECTION 


REHABILITATION 
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RECOGNIZING AND RESOLVING BARRIERS TO PARTNERSHIP EFFORTS 


by 


Mark A. Cunniff 
Executive Director 
National Association of Criminal Justice Planners 
- Washington, D.C. 


Prepared for Session 4.2: Partnerships? 
Thursday, June 13, 1991 


International Symposium on the Future of Corrections 
Lester B. Pearson Building, Ottawa, Ontario 


Introduction 


Partnerships between correctional agencies and social service 
agencies are attractive because they appear to match persons in 
need of services with agencies that provide those services. 
Although there has been substantial partnership activity between 
corrections and social service agencies, there is potential for 
greater expansion in the use of partnerships. 


Most of the. current partnership efforts tend to be on an ad 
hoc basis, where correctional agencies generally take whatever 
services are offered upon request. Frequently the request is made 
by a correctional line officer, such as a probation officer, in 
order to obtain a particular service mandated by the court. 
Occasionally, these services are extended as the result of an 
interagency verbal agreement. An effective expansion of 
partnership efforts with social service agencies would benefit from 
a written strategy that matches correctional needs to available 


social services and also provides for the assessment of the 
services rendered. 


As appealing as partnerships may appear, there are barriers 
to expanding such efforts. These barriers tend to be ignored in 
the exuberance of proposing partnership initiatives. Until these 
barriers are recognized and resolved, the effective use of 
partnerships will be impaired. This paper outlines some of these 
barriers in the context of probation and identifies a mechanism 
through which these barriers may be overcome. 


The Need for Partnerships 


Crime is a social problem that impacts all of society's 
institutions and to a certain extent reflects the failure of those 
institutions. in socializing the offender.’ Although criminal 
Justice bears the primary responsibility in mustering government's 
response to criminal events, the criminal justice system has to 
recognize its limits in providing services that can facilitate the 
reintegration of the offender into the community. 


The capture and processing of offenders are clearly criminal 
Justice responsibilities. These are challenging, but nonetheless 
straightforward, activities. The mission of the criminal justice 
system becomes more problematic at the point of sentencing because 


1 One of the recurring debates within criminal justice is the 
extent to which crime reflects personal shortcomings as opposed to 
societal shortcomings. The premise in this paper is that a mixture 
of a person's flaws and society's failure to socialize the 
individual affect a person's decision to commit’ crime. Without 
getting embroiled in the debate on the criminogenic impact of the 
failure of social institutions to socialize the individual, let it 
suffice that society's institution's do bear some responsibility 
in the individual's decision to commit crime. 
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system becomes more problematic at the point of sentencing 

because of the multiple and often conflicting goals that 
sentencing attempts to achieve: punishment; deterrence; 
restitution; rehabilitation; etc. Correctional agencies bear the 
primary responsibility in meeting the punitive goals of 
sentencing. The question before us here is how much 
responsibility should corrections bear in meeting rehabilitative 
goals? 


The ability of criminal justice agencies to intervene in 
the lives of offenders is limited. The justice system's 
recognition of its limitations in this regard is manifesting 
itself in efforts to enlist the support of the community to deal 
with crime and the criminal. For example, among law enforcement 
agencies, there is a push toward community policing, through 
which the police seek public support to assist them with their 
enforcement responsibilities. Among the courts, there is 
continuing experimentation with dispute resolution centers that 
are intended to help citizens resolve their differences outside 
of the traditional court environment. Finally, with corrections, 
there is the movement toward community corrections, which 
attempts to deal with offenders within their community settings. 
Because of this community orientation, partnerships become 
particularly crucial for effective community correctional 
programming. 


Social Deficits 


A recently completed study of felony probationers „in large 
urban and suburban counties in the United States showed 
substantial portions of these persons with social deficits. Over 
half of these probationers (55%) did not have a high school 
diploma and many were marginally employed. In addition, drug 
abuse was a problem for 53% of these probationers. These 
statistics are indicators of the lack of social integration on 
the part of these probationers. 


These factors undoubtedly contributed to these persons 
becoming involved in the criminal activity that brought them to 
probation. These social deficits also contribute to the 
continuing disciplinary problem that these probationers pose 
while under supervision. 


As is evident from Table 1, probationers with social 
deficits are more likely to encounter disciplinary problems while 
under supervision. For example, as the percent of time employed 
decreases, the’ likelihood of problems developing increases. 
Disciplinary hearings are 50% more likely for minimally employed 
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probationers compared to those with maximum employment.*® The 
percent of probationers arrested for a felony increases by two- 
thirds between those enjoying maximum employment and those 
experiencing minimal employment. Finally, the revocation rate 


is twice as high for those who are minimally employed as opposed 
to those with maximum employment. 


Table 1 
Percent of probationers with disciplinary hearings, felony 


arrests and probation revocations by selected social 
characteristics 


Percent with 


Disciplinary Felony Probation 
Hearings Arrests Revocations 
Education 
Diploma 51% 37% 20% 
No Diploma 59% | 46% 26% 
Percent of Time 
Employed | 
60% Plus 41% 30% 14% 
40 to 59% 58% 45% 22% 
Under 40% 64% 51% 29% 
Drug abuse 
Nothing 46% 36% 16% 
Moderate 59% 44% 27% 
Substantial 69% 55% 32% 


Obtaining Services š 


A high school diploma, a full time job and the absence of a 
drug problem will not necessarily, by themselves, solve the crime 
problem, However, there is the probability that probationer 
disciplinary problems will diminish with an increase in the 
proportion of probationers who have these positive social 
characteristics. The attainment of these positive social services 
can benefit not only the individual probationer, but the probation 


3 Minimal employment is operationally defined as those who 
work less than 40%. of the time. Probationers with maximum 
employment are those who work 60% of the time or more. 


í Revocation in this paper means the probationer was sent to 
state prison. | 
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probation agency and society as well. 


Securing these social services raises a basic strategic 
consideration. Does the probation agency create its own 
educational, employment and drug treatment programs that operate 
collaterally with already existing programs or does the probation 
agency enter into a partnership with those existing programs for 
the delivery of the requisite services? 


The financial constraints that confront correctional 
agencies, especially non-institutional services like probation, 
would argue for the partnership approach. Probation agencies 
are pressed to maintain sufficient resources for their monitoring 
function. Obtaining resources to address the social deficits of 
probationers is difficult even in the best of economic times. 
Consequently, the partnership approach would appear to offer the 
best opportunity for obtaining the needed services. 


The Philosophical Barrier 
There are a number of barriers that need to be overcome in 


undertaking a partnership approach in the delivery of services to 
probationers. First, there is the philosophical issue of whether 


the probation agency even wants to try to intervene with clients. 


to address their shortcomings. Probation is still wheeling from 
the "nothing works" syndrome of the 1970's. Second, the 
political climate emanates a more punitive orientation now than 
when the rehabilitative ideal prevailed during the 1960' and 
early 1970's. The principal orientation of probation today is 
toward supervision, not treatment. Nearly all of the recent new 
programming in probation involves the monitoring function: house 
arrest; urine testing; day programming; etc. This emphasis on 
probationer monitoring has to be addressed and reconciled with 
whatever rehabilitative goals the probation agency is prepared to 
set for itself in relation to its clientele. 


The Fear Barrier 


Fear is another barrier that needs to be overcome in 


undertaking a partnership approach for providing services to 


probationers. Many social service providers are hesitant to 
accept criminal justice referrals into their programs. Because 
of their involvement in the justice system, referrals from 
agencies like probation are viewed as troublesome. The fear of 
additional criminality probably contributes to this perception. 


3 Despite the fact that probation has been experiencing more 
growth than institutional populations, its budget has not kept 
pace with that growth. The relative share of correctional 
dollars going to community based corrections (probation and 
parole) in the United States shrunk from 17.6$ in 1977 to 11.1% 
in 1988. See BJS Bulletin: Justice Expenditure and Employment, 
1988, Washington, D.C. (July, 1990). 
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This fear may not be explicitly voiced. 


Most social service agencies operate under severe budget 
constraints that limit the volume of services that they can 
provide. Such a funding environment can lead to the development 
of criteria (implicit or explicit) that prioritizes prospective 
clients. Criminal involvement can be used as a criterion that 
places a person low on the priority list for those to receive 
services. 


Probationers are convicted criminals. However, the vast 
majority. have been convicted of a property or public order 
offense. While probationers pose a "risk," most probation 
agencies have tools for quantifying that risk. There is the need 
to share this risk information with social service providers, so 
that they are aware of the nature of the risk posed by 
probationers. In addition, if the service providers have 
legitimate security concerns, the probation agency should take 
steps to address those concerns. 


The Community Barrier 


There tends to be a sense of ambivalence on the part of both 


probation and the community when the concept of partnership is 
broached. There is uncertainty as to roles and expectations of 
the participants in the process. Each шау! share suspicions about 
each other as to their motivations for participating in the 
partnership. 


There is also the question of the breadth with which the 
community is to be defined. The community. can include 
governmental and non-governmental agencies; leaders who may not 
necessarily hold elective office; and the public at large. 
Which group is the partnership to be directed at? There is no 
"correct" answer to this question, but the answer will affect 
the type of partnership initiative that can be undertaken. 


The resources that are available in the comnunity also have 
to be addressed. Financial, social and service resources tend to 
be scarce in those communities that are likely to have the 


6 Eighty-eight percent of all probationers were convicted of 
property or public order offenses. See Cunniff and Shilton, op. 
cit., P. 6. 


7 Business groups are also part of the community and should 
not be precluded from participating in partnership efforts if 
they volunteer. However, their profit orientation can disrupt 
partnership agreements, so caution should be used in actively 
recruiting business participation. I 
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highest concentration of probationers. ® What are the strengths 
that can be drawn from the community and how can demands on the 
community be kept at realistic levels? 


The Bureaucratic Barrier 


The bureaucratic barrier affects both sets of agencies. 
With probation, there can be a feeling of vulnerability. To be 
dependent on other agencies for the delivery of services raises 
concerns. How reliable is the agency that probation has to 
depend on? How many service slots will the agency make 
available? What happens to the probation agency's service slots 
if their budgets get reduced? 


. The probation agency may raise appropriate, but potentially 
embarrassing, questions about the pertinence and efficacy of the 
services provided. How much say does the probation agency have 
on program content and how well informed is probation kept on the 
performance of the probationers sent to the program? How much 
information does the probation agency get on the overall 
performance of the services provided? Unfortunately, these 
questions can generate tension between the interested parties. 
The providing agency may feel that it is doing the probation 
agency a favor by taking its clients and thus resent any 
"meddling" into its operational policies and practices. 


Concerns about control and interference need to Ье 
addressed. Failure to do so can lead to disillusionment and 
resentment. Such attitudes сап not only thwart the 
implementation or the expansion of partnership efforts, but can 
also easily destroy whatever partnership efforts may develop. A 
written agreement that outlines the expectations of each: party 
can be useful in developing an atmosphere of trust and 
understanding between the "partners." 


The Intergovernmental Barrier 


Inter-agency relations become even more challenging when the 
participating agencies are based at different levels of 
government. This is a common problem because different levels of 
government perform different functions. For example, drug 
treatment and employment services tend to be state run services. 





8 in a recent New York Times Magazine article (January 20, 
1991), Robert Reich wrote an article titles "Secession of the 
Successful." This article points out the Americans no longer 
live in traditional communities. Those with the wealth live away 
from those in need of services. This translates into narrow tax 
bases for those communities that are most in need of government 
services. This development presents a major challenge to broaden 
the perception of community from one's own neighborhood to the 
society at large. This is necessary in order to muster the 
resources to adequately fund social services. 


m 


Education is generally delivered through independent school 


districts. Probation, on the other hand, tends to be a county 
provided service. 


The intergovernmental challenge is best met at the political 
level; i.e., through the chief elected officials of the 
respective governmental entities. Just as a county agency lacks 
the authority to command a state agency, so also does a state 
agency lack the authority to command a county agency. Mutual 
needs can be met through political compromise. However, the 
politicians need to be briefed on the issues, so that an adequate 
accommodation can be accomplished. This is a particularly 
challenging area because there is little experience to guide such 
interaction. 


The Drug Treatment Partnership 


An organizational study of selected probation agencies 
inquired about probation agencies provided drug treatment 
services. Seven out of ten agencies reported that they ргокегея 
with other agencies for the delivery of drug treatment Services. 
Although there appears to be a major partnership experience in 
the delivery of this service, there nonetheless remains a 
substantial gap between probationers in need of treatment and 
those who receive it. 


Probationers witha drug abuse problem have been a growing 
segment in probation. Treatment services have been scarce and 
the infusion of even more drug abusers into probation is causing 
the gap between those needing treatment and those receiving it to 


widen. For example, only 31% of those probationers with a 
moderate drug problem and 44% of those with a substantial drug 
problem received treatment, as , reported in a study of felons 


sentenced to probation in 1986. 


The crack epidemic has placed substantial workload burdens 
on the criminal justice system and drug treatment services. 
However, the additional treatment monies that have been made 
available to treatment agencies have had negligible impact in 
expanding the number of treatment slots for probation agency 
referrals. This negligible impact is partially due to the 


? See Cunniff and Bergsmann, Managing Felons ‘in the 
Community, washington; D.C. (April, 1990), p.38. 


10 An indicator of that growth is the percentage share of 
probationers convicted of drug charges. In 1986, thirty-five 
percent of felony probationers were convicted of drug charges. 
In just two years, this percent grew to 42%. See Cunniff and 


Shilton, Variations on Felony Probation, washington, D.C. 
(March, 1991), p. 12. ' 
11 


See Cunniff and Shilton, Op. Cit., p. 25. 
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reluctance of treatment agencies to work with justice referrals 
and partially to intergovernmental dynamics. States manage 
treatment services by not only providing direct services, but 


also contracting for services through private agencies. Those 
drug treatment slots that become available to correctional 
agencies tend to materialize in state prison systems. 


Although there is the need for more drug treatment slots, 
there is a nagging question about its effectiveness. Performance 
information is generally lacking on current drug treatment 
programs. А recent study of felony probationers found that 45% 
of those with an occasional abuse problem and 56% of those with a 
substantial abuse problem made no progress in satisfying the drug 
treatment requirement imposed on them by the court. 


An additional performance measure on drug treatment programs 
from the criminal justice perspective is its impact on 
recidivisn. To what extent does drug treatment not only keep 
probationers off drugs but also away from criminal activity? The 
disturbing answer is not much. As shown in Table 2 there are 
negligible differences in arrest yates between those who receive 
treatment and those who do поё. 1 For example, the percent of 
probationers with a moderate drug abuse problem who are arrested 
for a felony while under supervision is 44% for those who receive 
treatment and 43% for those who do not receive treatment. 


Table 2 


Percent of probationers who were arrested for a felony while 
under supervision, by the extent of their drug abuse problem 
and whether drug treatment was ordered 


Moderate Substantial 
Abuse Abuse 
Treatment 44% 52% 
No Treatment 43% 53% 


When statistics such as these are presented, there is a 
tendency to blame the probationer. Certainly, the probationer 
bears some responsibility for these outcomes but not necessarily 
all of it. Given their negligible impact, the appropriateness of 
current drug treatment services needs to be assessed. Much of 


12 This information is drawn from the data base on 1986 
felony probationers. See Cunniff and Shilton, Op. Cit. 
13 This information is derived from a cohort study of over 


12,000 probationers from 32 counties. See Cunniff and Shilton, 
op. cit. 
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the current drug treatment protocols are geared to opiate 
abusers. Such treatment methodologies may not be particularly 
well suited to deal with the. cocaine/crack addicts, who are 
currently flooding the criminal justice system. 


The Missing Piece 


A correctional agency like probation can act as a catalyst 
in the development of a partnership strategy, but it would find 
it difficult to initiate a partnership strategy on its own. 
Probation simply lacks the legal authority and political 
influence to do so. Furthermore, such an undertaking is 
political in nature. There is the need to have the appropriate 
elected officials involved in order to address the interagency 
and intergovernmental aspects of the partnership, as well as to 
commit to the funding base for the partnership efforts. 


While the partnership strategy may be geared toward 
obtaining services, those services should reflect community 
needs. Consequently the partnership needs to include not only 
the affected agencies, but the community at large as well. The 
involvement of the community can also be critical in facilitating 
the support of the appropriate elected officials. 


A board is a useful mechanism to accomplish such objectives. 


Among some of the purposes of such a board as outlined by Lauen 
are to: represent community interests; convene affected agencies; 
coordinate policy; negpriate service slots; obtain feedback; and 
create a constituency."" | 

These boards should be used as the mechanism through which 
the partnership strategy is articulated. This strategy should be 
written out and made as explicit as possible with regard to needs 
and resources. These boards should create an atmosphere in which 
partnership efforts can be assessed without bickering. Services 
that evidence good working relationships but can not demonstrate 
any impact on the clients served need to be examined. Such an 
examination may result in making adjustments to the program or 
even its termination. Such assessments need not be viewed as 
critical of the persons delivering the services, but rather as an 
effort to assure the public that limited funds are being put to 
the best possible use. 


Conclusion 


The use of partnerships in correctional agencies have a 
fairly long history. Many of those partnerships tend to be 


14 Although Lauen makes these points in the context of 
community corrections, these purposes are suitable for any 
efforts geared toward obtaining partnership among agencies. See 
Roger Lauen, Community Managed Corrections, American Correctional 
Association (Laurel, MD), 1990, pp 100-105. 
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between only two agencies, and the partnership is geared toward 
the retention of a specified service. “he challenge is to build 
on the experience of these limited partnership efforts to the 
development of a coordinated strategy that includes funding and 
programmatic considerations that are directed at the entire 
probation workload, not a segment of it. The development of a 
partnership strategy is a difficult task that requires the 
successful negotiation of numerous barriers. The legacy of 
limited partnerships can provide useful guidance in identifying 
those barriers and in overcoming them. There is the need to 
confront problems encountered in previous efforts and to work out 
appropriate responses. 
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The Correctional Service of Canada comprises five administrative 
regions - Pacific, Prairie, Ontario, Atlantic and Quebec. In the 
Quebec Region there are 11 penal institutions, five community 
correctional centres and 15 parole offices divided among two 
districts covering the entire province. 


We have nearly 3,000 employees working to carry out our Mission 
and achieve our corporate objectives. Our goals are challenging 
ones, and without the help of our partners we could not reach 
them. I cannot emphasize too strongly the importance of 
partnerships, and so I am delighted to be here to share our 
experiences with you today. 


Partnerships in corrections may be defined as the combining of 
our efforts, as public organizations and private interests, 
toward the common goal of helping the inmate or parolee function 
in society, while ensuring this society is protected. 


The Mission adopted by the Correctional Service of Canada is to 
contribute to the protection of society by actively encouraging 
and assisting offenders to become law-abiding citizens, while 
exercising reasonable, safe, secure and humane control. 


The strength and performance of an organization like the 
Correctional Service of Canada depend largely on the quality of 
its staff and the ties it forges with its partners in the 
community. 


As an illustration, let us consider the Correctional Service of 
Canada, and the Quebec Region in particular. 


We have been working together with our public and private 
partners in the criminal justice system for many years, and to 
date the results have been very good. 


Relations with non-profit community organizations have always 
been maintained and encouraged at all administrative levels. 

Each district has a community development officer responsible for 
giving the community information on the Correctional Service of 
Canada and for locating and developing new resources. Іп each 
district parole office, we keep in touch with organizations by 
assigning an official local representative from our Service to 


TE 





each of them. An added advantage of this arrangement is that we 
can work together on client problems and often settle matters 
rapidly at the lowest possible level. 


Institutions, districts and the regional office have the same 
network of contacts through various committees which meet 
regularly. We sit on a joint regional committee which includes 
representatives from police forces, the Quebec Correctional 
Services, the National Parole Board, the Quebec Parole Board and 
the Ministry Secretariat. We chair a regional research 
committee, which includes representatives from various 
universities. We also lead a regional co-ordination and 
consultation committee which brings together non-profit community 
resources providing supervision and residential services. 
Through this committee, our partners are consulted on special 
initiatives relating to any new national policy or regional 
directive having significant bearing on inmates, parolees or the 
resources themselves. 


The examples I have mentioned clearly illustrate the importance, 
in our eyes, of maintaining direct lines of communication with 
community resources. In the Quebec Region, these are represented 
by the Association des Services de Réhabilitation Sociale, to 
which most of the active organizations in the region belong. We 
are able to call on the Association for help in finding new 
supervision or residential services, or specialized 
practitioners. This has the advantage of encouraging our staff 
to co-operate, while leaving the initiative and responsibility 
with a non-profit agency having close ties to the community and 
local political authorities. 


If citizens in the surrounding area protest, the agency's 
representatives are the ones who will make the rounds of the 
community and meet with local politicians, without jeopardizing 
either our Service or the political powers for which we work. In 
the majority of cases, the results are convincing and everything 
is settled amicably. Members of the community often become 
involved in administering the resource. 


We have agreements with private social agencies for supervision 
of offenders on conditional release. Currently, 25 per cent of 
our caseload is supervised by non-profit social agencies, and the 
services provided have always been of a very high quality. These 
agencies have room to innovate, although they must comply with 
the same supervision standards as the CSC. For example, one of 
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the agencies is conducting a pilot project in which a 
professional is twinned with a volunteer to carry out supervision 
duties. Since this project has just started, it is too early to 
gauge the results, but this is an activity worth watching because 
it could have important implications in the future for our 
supervision operations. 


There is another regional committee made up of representatives 
from the Quebec Correctional Services, the Quebec Parole Board, 
the Solicitor General Secretariat, the National Parole Board of 
Canada, and the Correctional Service of Canada. This committee 
evaluates existing resources and accredits new community 
resources, and thanks to the committee's composition we are able 
to ensure objectivity and avoid unjustified criticism of the 
agencies evaluated. 


This joint committee has a tripartite subcommittee on which 
representatives from private community residential facilities 
sit. The main job of this subcommittee is to establish Prnancand 
methods and discuss the implementation of standards. 


The same principles apply to our relations with the National 
Parole Board. No accreditation decision is made until the Board 
is consulted and gives its approval, and only then are offenders 
on conditional release sent to an agency or CRC. Although the 
Board and the Service are independent, our objectives, missions 
and policies are very similar. Our professional staff in the 
community and in the institutions work closely with Parole Board 
members, and this is reflected in the 85 per cent rate of 
agreement between Board decisions and CSC staff recommendations. 


The Parole Board makes decisions based on our recommendations, | 
and we create programs in collaboration with non-profit agencies. 
This brings us support from the general public and the media, 
even when we have a case of recidivism or a dramatic incident. 
These agencies are able to make allowances and put things into 
perspective; they know that the majority of cases behave very 
well compared with the exceptions. 


In Quebec, moreover, 70 per cent of our day parole cases stay in 
private community residential facilities, compared with 30 per 
cent in Correctional Service of Canada community residential 
facilities. The Quebec Region has 800 inmates on day parole, 
compared with 1,100 in all the rest of Canada. 
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Every day, almost 150 inmates leave our various penitentiaries to 
work for private and quasi-public non-profit agencies providing 
services to the handicapped, the elderly and others. The inmates 
do volunteer work like painting, renovating, building, or 
assisting the handicapped, the elderly and the sick. 


I would also like to mention the volunteers who help with the 
various artistic, cultural and personal development activities 
offered inside our penitentiaries. We may have as many as 3000 
visits by volunteers in one year. These volunteer workers belong 
to groups such as the Association for Recreation and Cultural 
Activities with People in Detention, the committee of volunteers 
for letter-writing and visiting with Donnacona immates, and the 
Council of Churches, to name a few, which are actively involved 
in institutional life. 


Recently the Association for Recreation and Cultural Activities 
with People in Detention (ARCAPD) celebrated its 25th 
anniversary, a shining example of a stable community organization 
which manages to work closely with a public agency. 


For inmates coping with substance abuse, we have groups of 
volunteers in all our institutions from Alcoholics Anonymous (AA) 
and Narcotics Anonymous (NA). And I could not fail to mention 
the therapeutic community programs which have come out the 
agreement with Le Portage Inc. This non-profit organization had 
worked for a number of years with parolees in the community 
before organizing programs at two of our institutions. 


To support volunteer workers, each institution and each district 
has a Citizens' Advisory Committee. The chief role of these 
committees is to encourage communication between inmates, CSC 
staff and the general public. They also promote public 
understanding of, and involvement in, various corrections 
activities, with a view to supporting existing programs or 
developing new programs with the community's resources. I should 
also point out that, occasionally, these citizens may play a role 
in dramatic incidents, acting as go-betweens for inmates, staff 
and management. 


As far as police forces are concerned, we have managed to 
establish friendly relations. Our areas of co-operation are no 
longer limited to arrests, investigations and law and order 
enforcement; we have a regional agreement with the Royal Canadian 
Mounted Police on drug control in our institutions, and we work 
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together on various committees such as the crime prevention 
committee, the regional joint committee of the Canadian 
Association of Chiefs of Police, and the Quebec bureau of 
research on organized crime. All of our institutions and our 
district offices have police liaison officers for all the police 
forces in Quebec. Consequently we have contacts everywhere, and 
everyone knows us. 


In the last ten years, the police forces have never, to my 
knowledge, publicly denigrated either the parole system or the 
Correctional Service of Canada. And yet we have gone through 
crises, escapes and other incidents, and even a few dramatic 
cases of recidivism. In spite of all this, our reputation has 
never been publicly attacked or tarnished, because we are 
involved at the community level, we are ultimately part of the 
same system, and we all work together. 


We have excellent relations with our other partners in the 
criminal justice system - judges, Crown counsel, and the lawyers 
of the Canadian and Quebec justice departments. We maintain 
regular contact with representatives of the Quebec Department of 
Public Security at all levels, from probation officer to parole 
officer, from Associate Deputy Minister to the Regional Deputy 
Commissioner. We have agreements with the Quebec Correctional 
Services, under which the latter takes care of most of our female 
offenders serving sentences of over two years. We also have an 
agreement which allows 65 inmates suffering from psychiatric 
problems to be treated at the Philippe Pinel Institute, an 
internationally renowned psychiatric hospital with which we have 
a services contract. 


I would like to mention our ever-growing concern for better 
understanding of the fears of victims. This is reflected in our 
participation in a victim advocacy consultation group, to which 
most of our criminal justice partners belong. 


I am proud to say that, thanks to this co-operation between the 
Correctional Service of Canada and all the community resources of 
the Quebec Region, our region has more offenders on conditional 
release than any other in Canada: 3,150, as opposed to 9,400 
offenders on conditional release for the whole of Canada. Thanks 
to our resource network, our caseload is divided equally between 
the community and our institutions: we have 3,140 offenders 
inside our institutions, and 3,150 offenders on conditional 
release being supervised by our employees and the private sector; 
50 per cent in prison and 50 per cent in the community. 
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The Quebec Region has achieved these results because the 
foundations were laid many years ago. No organization can talk 
about its tradition without mentioning its pioneers. It was not 
easy to open doors, and more often than not the doors remained 
closed to our initial efforts. Having witnessed the change іп 
Quebec, I urge you not to be afraid of Knocking on doors because 
sooner or later they will open, and I can assure you that the 
rewards always exceed expectations. In our region, we have a 
community tradition rooted in hard work, in sustained efforts, in 
close ties based on frequent, frank exchanges with our partners 
at all levels. This community tradition has also found a great 
ally to reinforce its credibility: a professional tradition based 
on a qualified staff with highly developed clinical and social 
expertise. Learning to co-operate, communicate and share with 
social agencies is an interesting - even exciting ~ challenge, 
but there are certain risks involved. 


Indeed, this open-minded approach and this mutual trust give rise 
to fears, concerns, even dangers. These agencies receive a per 
diem or set fee for services rendered, but they function 
autonomously, no strings attached. We frequently hear them 
defending our clients, explaining a failure, a case of 
recidivism, or some other incident to the media; often they are 
given more credibility because of their autonomy, their roots in 
the community. However, we cannot, nor do we wish to, control 
them. Still, from time to time a situation arises in which their 
access to newspaper and broadcast journalists may place the 
system in an awkward position. For example, on matters such as 
the defence of inmate rights and freedoms, the selection of a 
site for a new penitentiary, a debate over a new national policy, 
or any other controversial subject, these agencies get good press 
and do not hesitate to wage a social or political campaign in 
which we are unable to intervene. Moreover, as they are usually 
well established in their community, these agencies enjoy very 
strong public support. 


Conversely, when they defend our system, this support is also 
very well taken because it is considered freely given, and more 
easily accepted by the general public. Despite the risks 
inherent in our agreements, these partners - which in most cases 
provide top-notch services - are vital to the survival of a 
system which develops through the relationships, communications 
and exchanges between its parts. Indeed, our system could not go 
forward at the same pace without the contribution of community, 
public and quasi-public agencies. There is no ignoring the fact 
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that an organization like ours will go nowhere if it is cut off 
from its environment, if it is not part of the community. 


In short, a public agency, a correctional system, cannot make it 
alone - just as a specialized industry cannot operate in the 
business world without a network of partnerships, without a 
network of communications and agreements with its partners. The 
success of the system depends on it, because we all have the same 
goal: to serve our clients as well as we can, so that they draw 
maximum benefit from the system and remain in the community as 
long as possible as full-fledged citizens, without endangering 
public security. 
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PARTNERSHIPS? 
Intervention by 
Helge Rostad 


Justice Supreme Court of Norway 


The impressive work going on in Canada with the aim to reform 
Criminal Law and Criminal Procedure embraces a lot of documents 
stressing that the purpose of the material and the formal 
Criminal Law is "to maintain a just, peaceful and safe society." 


The material Criminal Law embraces a regulation system aiming at 
the protection of fundamental rights and values, proclaiming 
threats of penalties towards transgressors of these objects. 

This regulation system needs a control system acting on behalf of 
the State. The control system has been set up with different 
State agencies operating within limits drawn up in law and 
Statutory Rules. These State agencies comprising two p's and two 
c's - police and prosecution, courts and corrections - have 
different tasks in handling with persons suspected, convicted, 
sentenced for breaches of Criminal Law. Sentenced offenders have 
already met the two p's within the system, and the first c. They 
have then to meet the other "c" - Correctional Service - to serve 
the sanction imposed on then. 


All these State agencies have to act in the interest of the 
State, which has a right to be protected - on the other side, 
however, have a duty to stick to a procedure with due respect to 
human beings - also as suspected, indicted, convicted and 
sentence individuals. 


One of the many outstanding Canadian documents on reform of 
criminal law "The Criminal Law in Canadian Society" - eloquently 
stressed the Criminal Law has, and should continue to have, two 
major purposes. 


1. preservation of the peace, prevention of crime, protection 
of the public - security goals; and 


2. equity, fairness, guarantee for the rights and liberties of 
the individual against the powers of the state, and the 
provisions of fitting responses by society to wrongdoing 
justice goals" 


1 "The Criminal Law in Canadian Society", 1982, p. 40. 


The State agencies have been awarded different tasks, and have to 
play their parts according to principles and rules set for their 
functioning. They have, however, all of them to act loyally to 
"Justice goals". 


The Criminal Justice System (CJS) should be structured in a way 
that provides for free, independent functioning by the respective 
State agencies. They have to operate in a system where the 
interest of offenders and of victims have to be taken care of by 
defence lawyers and spokesmen for the victim - both "advocates" 
for fundamental values within a reasonable CJS. 


The CJS should as far as possible operate in openness, and the 
system should be structured in a way that "should lead to the 
least possible tension among its different parts". 


In its structure the CJS should allow for a rapid and smooth 
handling of cases through the agencies. It has rightly been 
stressed in a report presented by the Government of the | 
Netherlands that the CJS will gain credibility only when all 
agencies will strive for reducing "the innumerable stoppages in 
the criminal justice system, i.e. to ensure that cases are dealt 
with and concluded systematically and within a reasonable 
timescale". 


The judiciary has a special part to play within the CJS - having 
to act as a controller of the other agencies within the system. 
The judiciary has to operate as a guardian of prominent 
principles of justice that have to be obeyed in the operation of 
the CJS. 


Like the case in many other organizations, there is within the 
CJS a great need for contact and communication among the 
respective agencies. Mistrust and scepticism within some of the 
agencies may have grown up due to misunderstanding of work 
performed by other agencies belonging to the CJS. Within police 
and prosecution, there may be attitudes that the two c's are 
operating in a too lenient, soft way - attitudes which may be 
corrected by improved information about respectively meeting out 
prison terms and about the way of serving such terms. 


Personally I have acted within one p - prosecution, and within 
both c's. I have thus experienced that we have to learn from 
each other, to be better informed about practical and theoretical 
considerations prevailing in other parts of the system. 


? "Sentencing. Directions for Reform", 1990, p. 7. 


3 "Society and Crime" - A policy plan for the Netherlands, 
1985, p. 36. 
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I will make some brief observations on this point starting with 
the need for information to the courts. The judiciary should 
through prosecution and defence be informed about the real 
content of a sanction to be imposed. The prosecutor and defence 
lawyer have on their side to collect information and to present 
it to the courts. The courts on their side should themselves 
learn about problems and possibilities within the correctional 
service, by visiting correctional institutions and on the spot - 
by listening and seeing - be informed about the practical aspects 
of the relevant sanction. 


A modern rationale CJS must contain a wide range of different 
sanctions, among them "non-custodial sanction" - or better termed 
"intermediate sanctions". The use of such sanctions will to a 
great degree depend on the amount of information brought to the 
courts. In a Report presented to the council of Europe it was 
stated that an unsatisfactory use of non-custodial sanctions may 
be due to some reluctance by the sentencers, as they are not 
familiar with the measures or as the use of them "entail more 
effort than the simple application of traditional sanctions 
(involving, for instance, the need to find out details of the 
accused's personality or to plan the new sentence for the 
convicted person"). 


The role of the judiciary has in the foregoing been presented 
foremost in relation to conviction and sentencing. The courts 
have, however, other important functions to fulfil, as a part of 
the CJS deciding on several measures towards alleged offenders - 
search, seizure use of provisional detention etc. Such decisions 
have to be made with due consideration to human rights and 
values. A principle of restraint has to be considered besides 
the double set goals; security and justice. In operating in such 
case the courts have to be well aware of the strong impact which 
such measures may imply to the alleged individuals. 


I will give a remark as to sentencing - a remark related to the 
system working in my native country, Norway. The Act of Criminal 
Procedure has for 100 years claimed that the courts in giving 
sentences shall state reasons - reasons that should be well 
geared to real content of a sentence of that kind. The Supreme 
Court had during 100 years had a prominent role to play in 
setting frame of a crime policy. The Supreme Court is still 
serving as the sole appeal court in criminal cases. 


The supreme Court will thus determine what kind of offences, on 
general grounds, ought as general rule - with room for exceptions 
in special cases to merit unconditional imprisonment. The Court 


4 J. P. Robert, Ministry of Justice, France, in a paper 
published in "Prison Bulletin", Council of Europe, Strasbourg. 
No. 5, June 1986. 


will likewise indicate the scope for the application of special 
rules for lowering the penalty fixed in law, due to special 
mitigating circumstances. 


The decisions by the Court will in general set what could be 
called "the normal level of penalty" for particular offences, 
thus giving the traditional element in sentencing a prominent 
place. In the practice of the Court clear indications may 
further be found for factors having relevance and weight in 
meting out the right penalty fit for that concrete particular 
offence. i 


The influence of the Court in sentencing may be better understood 
by an examination of the way in which the sentences are 
formulated and communicated. The Court gives detailed reasons 
for its sentences. The English criminologist Nigel Walker has 

in his book on Sentencing published a transcript of a decision by 
the Norwegian Supreme Court, which in his opinion "illustrates 
the consciousness with which the trial judge's reasons and the 
prosecution's arguments are examined." 


The decisions are published in a special periodical which is 
widely distributed within the CJS within police, prosecution, 
courts and corrections - as we as by lawyers who normally or 
occasionally act in criminal cases, as defence lawyers or as 
councillors for victims. 


It is self-evident that a system like this one - with one appeal 
court, giving detailed reasons which have a wide distribution - 
furthers equality in sentencing. 


The I turn back to the last link in the CJS. 


The Mission Statement underlines that the Correctional Service is 
part of the CJS and in that capacity contributes to the 
protection of society. The Statement makes reference to the 
double set of goals: security and justice. The Statement 
expresses in a clear way that the control has to be tamed, 
restricted to "reasonable ... and humane control." The goals of 
justice have been emphasized in a perspective adapted to service 
receives individuals as sentenced offenders the Service shall 
actively encourage and assist offenders to be law-abiding 
citizens." 


? "Sentencing in a Rational Society", London, 1969, p. 158-59. 
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Core Value 4 of the Mission Document expresses an attitude which 
should influence the whole CJS; through sharing ideas, knowledge, 
values and experiences, nationally and internationally. Core 
Value 5 emphasizes the character of openness within the Service - 
an important aspect which has been translated in some of the 
Strategic Objectives: "To foster good relationships with other 
components of the criminal justice system, including police, and 
to ensure they are consulted in development of key policies" 
(5.4), and to enhance public understanding and support of the 
Service. (5.6). 
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INTERNATIONAL SYMPOSIUM ON THE 
FUTURE OF CORRECTIONS 


JUNE 10-14, 1991 OTTAWA, CANADA 


A PAPER ON OFFENDER RIGHTS 


Alvin J. Bronstein! 


Under a law enacted in July, 1988, certain living beings were 
guaranteed new rights. They could no longer be shackled, they must 
be let out of their cramped cages and they could be administered 
no drugs except for the treatment of disease. This was not, 
unfortunately, a law enacted by the United States Congress or any 
state legislature for the protection of prisoners. It was an act 
of the Swedish parliament to protect the rights of farm animals. 


INTRODUCTION 


My invitation letter to this symposium describes the session 
on Offender Rights as falling under that "portion of the symposium 
which deals with the development of responsive strategies in 
keeping with the purpose of Corrections, and its core values and 
principles." The American Correctional Association, together with 
the Association of State Correctional Administrators, is developing 
a responsive strategy to cope with prison overcrowding and the 
attendant political and financial pressures. That strategy is to 
abandon principle and compromise professional judgment. The 
corrections leadership in the United States is, at this moment, 
attempting to water down professional standards by abandoning or 
diluting prohibitions against double-celling and multiple-occupancy 
housing for anyone other than minimum custody prisoners. 


: Alvin J. Bronstein is the Executive Director of the 
National Prison Project of the American Civil Liberties Union 
Foundation. 


Ё "Swedish Farm Animals Get a Bill of Rights," New York 
Times, October 25, 1988. 


1 Letter from Ole Ingstrup, February 14, 1991. 


š See proposed revisions to standards 3-4128, 3-4128-1 


and 3-4128-2 of the ACA standards for adult correctional 


facilities dated January 1, 1991. The proposals will be 
considered at the August, 1991 meeting of the ACA Standards 
Committee in Minneapolis. 


THE UNITED STATES AND HUMAN RIGHTS 
We in the United States have always considered ourselves the 
standard bearers for human rights. Our country was founded on a 
belief in individual freedoms. The last war fought on U.S. soil 
was not over territory or trade routes but the most fundamental 
human right, the right to be free, not a slave. We are so certain 
of our superiority in the human rights arena that we hold ourselves 
up as an example to the world and regularly condemn foreign 
governments which tread on their citizens' rights. United States 
citizens celebrate the changes in Eastern Europe, the struggles of 
the Chinese students, the slow but steady crumbling of apartheid 
in South Africa, and the efforts of any country moving toward a 
more democratic way of life. We feel a bit smug that they are 
becoming 'more like us.' Yet, at a time when the rest of the world 
is becoming more liberal and more concerned about human rights, the 
United States is becoming more repressive. 


I believe that in the United States we have lost the capacity 
for collective moral discourse. We lack moral vision. We ignore 
the hunger, disease and misery of a majority of the world's 
population. We debase our politics, suppress dissent, indulge in 
panic-driven, ineffective but costly policies to deal with drugs 
while reducing commitments to health care, housing subsidies, child 
care and decent schools, labeling them "liberal elitism." 


THE DEVELOPMENT OF PUBLIC POLICY 

Public policy in this country is no longer formulated in the 
gutters; it is developed in the filthiest and slimiest of sewers. 
During George Bush's 1988 presidential campaign, every corrections 
official in the country should have stood up and said loudly, 
clearly and publicly: "No, sir, you are wrong to use the Willie 
Horton furlough issue as you are doing. It is dangerous and 
irresponsible to use an anecdotal approach in examining the serious 
crime problems in our society. You are preaching racism by your 
repeated use of that picture." 





No one did that. The only lesson learned from that campaign 
was an ugly one of success at any cost. Political campaigns at 
every level, local, state and national, run by either party, spend 
much of their time trying to out-"Willie Horton" the other side. 
Today, you win elections by calling for greater use of imprisonment 
and the death penalty, by calling for more repression of individual 
rights and by encouraging more fear and hostility than the 
opposition does. 


Politicians have behaved outrageously with respect to the very 
serious drug problem in this country: by pandering to public 
anxiety; by denying police adequate resources to prevent criminal 
activity; by pursuing policies that tolerate and make profitable 
the flow of drugs into this country; and by adopting policies and 
laws that send more people into custody, for longer periods of time 
and without adequate resources to cope with the growing body count 
in already seriously overcrowded prisons. 
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THE RESULT OF POLICY DEVELOPMENT 


Let us look at the result of these policies. The United 
States now has the highest recorded rate of imprisonment of any 
nation in the world. Over a million men and women in prison and 
our incarceration rate is 426 per 100,000 of population--higher 
than the Soviet Union or South Africa--more than four times the 
rate of almost every European country. Our incarceration rate for 
Black males is four times that of South Africa's. 


In California, 1 in every 3 Black males between the ages of 
20 and 29 is either in prison or on probation or parole. For white 
males, the comparable figure is 1 in 19.° None of this correlates 
to crime rates. 


We are spending over 16 billion dollars a year just to operate 
prisons. Our prisons net a weekly increase of over 2000 men and 
women. We need to build four new prisons each week to accommodate 
the increase at a capital cost of over 2 billion dollars a month. 
California spent 6.2 billion dollars on new prison construction in 
the past decade and the state's prisons are much more overcrowded 
today than ten years ago. 


The United States is locking up its future. A recent study 
at the Brookings Institution found that if we continue at our 
current rate of prison population increase, more than half of 
America will be in prison by 2053, just 60 years from now. 


PRISON CONDITIONS AND HUMAN RIGHTS VIOLATIONS 

Forty-one states are operating their prisons under court 
orders because they house prisoners іп  overcrowded апа 
unconstitutional conditions." Hundreds of local jails are under 
similar orders. All this imprisonment has no positive impact on 
crime rates. We are the only country in the world that uses 
incarceration as its primary crime control mechanism. Violent 
crime gets worse. 


Conditions in some prisons are so shocking that people are 
more dangerous when they come out. With the exception of the 
barbaric death penalty, imprisonment is the largest power that a 
democratic government exercises on a regular basis over its 


: "Americans Behind Bars: A Comparison of International 
Rates of Incarceration," The Sentencing Project, Washington, D.C. 
1991. 


° "Young African-American Men and the Criminal Justice 
System in California," National Center on Institutions and 
Alternatives, San Francisco, CA, 1990. 

Í "Lockup," U.S. News & World Report, October 22, 1990. 


i "Status Report: The Courts and the Prisons," National 
Prison Project of the ACLU, Washington, D.C., 1990. 
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citizens. Prisons are total institutions that have a massive 
impact on the persons they confine. They control every moment of 
the prisoner's day and night and eliminate almost any possibility 
of free choice. That should be punishment enough. Instead, 
punishment in the United States often includes brutal conditions 
and massive crowding. 


Overcrowding, and the resulting inhumane conditions, show no 
Sign of abatement. We appear willing, as a matter of choice, to 
warehouse more and more prisoners while we are incapable of 
building enough cages to house them. Prison and jail overcrowding 
will soon be exacerbated by the following factors that have 
surfaced recently: an aging prison population and the prospect of 
large numbers of geriatric prisoners with serious medical needs; 
the prevalence of AIDS, hepatitis and tuberculosis in our prison 
population; a growing number of mentally ill and physically 
disabled prisoners; the growing inability of corrections systems 
to provide minimally adequate medical and mental health care; and 
the diminishing resources available to corrections systems. 


REPEATING PAST FAILURES 

| Re-inventing the wheel, we ignore the past failures of 
"control units" and "super-max" prisons and are building a new 
generation of high-tech dungeons throughout the United States. In 
Oklahoma, a new 200-cell facility is effectively built underground. 
Prisoners who will spend 23 hours a day in their cell may never 
again set foot outdoors. The Deputy Warden is proud that the new 
prison will "limit the convicts contact with one another and with 
corrections officers." Last year, California opened the new 3000- 
bed Pelican Bay State Prison, which contains a security housing 
unit of 1,056 windowless cells of concrete and stainless steel. 
Prisoners have virtually no face-to-face contact with officers or 
other inmates. In discussing Pelican Bay, Craig Haney a penologist 
and psychology professor at the University of California, Santa 
Cruz said: "This kind of isolation goes back to the mid-19th 
Century when American prisoners weren't allowed to have any 
interaction at all. But that was eventually done away with because 
it was regarded as too punitive and, in fact, was driving people 
crazy." The pattern is being repeated throughout the country. 
We impose more and more oppressive control and wonder why the 
subjects become more angry and more dangerous when they come out. 


á I am not suggesting that conditions in U.S. prisons are 


worse than elsewhere. Although some countries have a greater 
regard for the human rights of prisoners (e.g., the 
Scandinavians), many have worse conditions than what exists today 
in America. 

" "New Prison Cellhouse Sets Pace For Security," The 
Sunday Oklahoman, February 24, 1991. 

" "High-Tech Facility Ushers in New Era of State 
Prisons," Los Angeles Times, May 1, 1990. 
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NEW DEVELOPMENTS IN INTERNATIONAL HUMAN RIGHTS 

At the same time, there are exciting new developments in the 
international human rights field. The world is getting smaller 
every day. The barriers are coming down in Eastern Europe. In 
1992, member states in Western Europe come together as the European 
Community. Last May, I met with a delegation from the Soviet Union 
that is developing structures to protect human rights in their 
juvenile institutions and prisons." Опе year ago last week, the 
Council of Europe conducted an International Conference in 
Scandinavia.” The program examined the current application of 
international standards to the human rights of persons deprived of 
their liberty. It also looked at inequality and discrimination 
against persons because of poverty, social exclusion, diseases such 
as AIDS, ethnic minority status and race. 





ADOPTING А 'LESS IS BETTER' RESPONSE 

It will be difficult, if not impossible, to deal with the 
human rights violations that result from prison conditions and 
practices without first addressing the problem of overcrowding. 
Some distinguished penologists and sociologists argue that prisons 
should be abolished or, indeed, that the criminal justice system 
in our society should be abolished. М. Kay Harris, Professor of 
Criminal Justice at Temple University, has made a convincing case 
for the proposition that if we were to replace our male dominated 
system of social control with a model based upon feminist views of 
sexual, racial and economic equality, we would necessarily abolish 
our system of imprisonment. 


I would like to agree with the abolitionists but I have not 
yet come up with an acceptable alternative to prison. I do not 
see abolition happening in the next 100 years and that takes it 
beyond the range of my involvement. 


TO do nothing about prison overcrowding is immoral, yet quite 
often it is the deliberate policy choice of elected officials. 
They can brag about being tough on criminals while saving taxpayer 
dollars and then scapegoat federal judges who intervene when the 
overcrowding results in unconstitutional conditions of confinement. 


is Consultation on Projects concerning prison conditions 


in the USSR, The Human Rights Project Group. 
s 7th International Colloquy on the European Convention 
on Human Rights, May 30-June 2, 1990. 
š I have heard Nils Christie make the latter argument 
quite convincingly. 


В "Exploring the Connections Between Feminism and 
Justice," The National Prison Project Journal, Number 13, Fall 
1987. 
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We have to try to do more with less, to consider prison space 
a scarce resource, reserving it in the main for short prison terms 
for those offenders who must be punished by incarceration. We must 
begin to tell the public the truth: that prisons have nothing to 
do with crime control. 


We should eliminate most mandatory minimum sentences, 
eliminate most repeat offender enhanced sentences and shorten our 
sentences to lengths comparable to other industrial democracies. 
If we have one prison bed for the next three years, I would rather 
use it to sentence 12 burglars to three months each than one 
burglar for all 36 months. 


Our current drug policies are proving to be as costly, 
ineffective and counterproductive as the prohibition of alcohol 
did 60 years ago. We can make a huge impact on prison overcrowding 
by adopting rational new drug policies. We must remove most drug 
issues from the criminal justice system and deal with drug abuse, 
as with alcohol and tobacco, as a public health problem. We should 
divert the huge amounts of money now going into ineffective law 
enforcement programs into education, treatment and other social 
welfare programs. 


A HUMAN RIGHTS PROPOSAL 
The current international human rights movement offers a 
chance to bring the problems of prisoners out of the darkness. We 


have an opportunity for changing the inhumanity that too often 
exists in prisons. 


We must devote our efforts toward the goal of a uniform 
acceptance by all governments, as well as the media and the public, 
of the principle that prisoners must be afforded certain 
fundamental rights if we are to regard ourselves as a civilized 
society.! Those rights must include: 


Ls The right to personal safety. Large, overcrowded 
prisons are dangerous places and a person in custody 
is generally helpless to protect himself. Тһе 
obligation of the state to provide safe custody is 
imperative. 


2. The right to care. Decent, clean housing, adequate 
diet, enough clothing, and medical care are basic 
needs of all citizens and they must be provided for 
prisoners who cannot provide for themselves. 


Ja The right to personal dignity. Self-respect is hard 
to come by among the poor and racially oppressed 


x These rights were first enumerated as essential 


elements of his "citizenship model of corrections" by the 
distinguished penologist, John Conrad, and adapted by this author 
in "Our Endangered Rights," N. Dorsen, Ed., Pantheon Books, 1984. 
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persons who fill our prisons, and a prisoner's sense 
of worth must not be further damaged by the 
humiliations of confinement. 


4. The right to work. Idleness is a disease of United 
States prisons. A prisoner should be provided work 
if he wants it and he should be paid on the same 
basis as he would be in the free labor market. He 
should meet his responsibilities for housing and 
dependents like the rest of us. 


5. The right to self-improvement. A range of 
educational, vocational, recreational, and artistic 
programs should be available to every prisoner so 
that we do not perpetuate the lack of opportunity 
which drives so many poor people to criminality in 
the free world. 


6. The right to vote. Electoral disability, unique to 
the United States in the free world, protects no one 
and serves as a pointless humiliation to the 
prisoner. Participation in the democratic process 
should be encouraged in the interest of making 
citizenship a real and vital feature of the 
prisoner's future life. 


73 The right to a future. A person who is isolated 
from the outside world can hardly plan for or even 
conceive of a future. Existing barriers should be x 
removed and contact with families, friends, and the 
general outside community should be encouraged. 


We must move our current system from one that is based upon 
vengeance and punishment to one rooted in principles of justice 
and equity. 
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Appendix to Paper 


being presented by A.J. Bronstein 
Session 4.3 \ 
"Offender Rights" 
HUDSON v. McMILLIAN, et al 90 - 6531 


On April 15, 1991, the Supreme Court granted a pro se petition 
for writ of certiorari filed by Keith J. Hudson, a Louisiana state 
prisoner. On April 22, 1991, the Court appointed Alvin J. 
Bronstein, Executive Director of the American Civil Liberties 
Union's National Prison Project, to serve as counsel for petitioner 
Hudson. 


Summary of the Lower Courts! Opinion 


Hudson, a prisoner at the Louisiana State Penitentiary, 
Angola, Louisiana filed a pro se complaint pursuant to 42 U.S.C 
§1983 in the U.S. District Court, Middle District of Louisiana 
against corrections officers Jack McMillian, Marvin Woods and 
Authur Mezo. Hudson alleged that while in restraints, he was 
beaten about the face and body by officers McMillian and Woods. 
Hudson further alleged that officer Mezo, a lieutenant, stood by 
while the other two officers engaged in the beating. 


On March 10, 1987, trial was held before a U.S. Magistrate 
who found that on October 30, 1983, Hudson was involved in an 
argument with officer McMillian and later beaten while in 
restraints. Specifically, the magistrate found that while Hudson 
was being transported in handcuffs and shackles, McMillian punched 
Hudson in the mouth, eyes, chest, and stomach while officer Woods 
held Hudson. Also, officer Woods kicked Hudson on his backside. 
Although Lieutenant Mezo did not strike Hudson, Mezo was present, 
and in a position to stop Woods and McMillian, but instead observed 
the beating and merely cautioned the officers "not to have too much 
fun." The blows cracked Hudson's partial dental plate, loosened 
his teeth and split his lower lip. Hudson was seen by a medical 
specialist two days later. The magistrate found that the injuries 
from the beating were minor, healed naturally and required no 
medical attention. The magistrate held that there was no need to 
use any force upon Hudson since he was already in restraints, and, 
that Hudson's injuries resulted from the unnecessary use of force 
which was motivated by malice. The magistrate concluded that 
Hudson's rights under the Eighth Amendment to the U.S. Constitution 
were violated and awarded him eight hundred dollars ($800.00) as 
compensatory damages. The magistrate expressed no opinion on the 
imposition of punitive damages since Hudson did not request such 
relief. 


The defendants! appealed the magistrates' decision to the 
United States Court of Appeals for the Fifth Circuit. The appeals 
court adopted the findings of fact by the magistrate and noted; 


This court joins the magistrate in deploring the use of 
force in the treatment of prisoners. Hopefully someday 


1 


this blight on our criminal justice system will be 
forever removed. 


However, the court held that "in light of the standards established. 


by this court's intervening decision in Huguet v. Barnett, 900 F.2d 
838 (5th Cir. 1990), and progeny, however, we must reverse." The 
court reaffirmed its holding in Huguet that the standard to be 
applied in excessive force claims made by prisoners under the 
Eighth Amendment, consists of a four element test each of which 
must be proven. The four elements are as follows: 


a a significant injury, which 

25 resulted directly and only from the use of 
force that was clearly excessive to the need, 
the excessiveness of which was 

3, objectively unreasonable, and 

4. the action constituted an unnecessary and 
wanton infliction of pain. 


The court of appeals stated that if any one of these elements fail, 
so too does the prisoner's claim. The court held that Hudson had 
proven three of the four elements, i.e., no force was required 
therefore, the force used was objectively unreasonable; the conduct 
of McMillian and Woods qualified as clearly excessive; and 
occasioned unnecessary and wanton infliction of pain. The court 
held however, that Hudson's claim "founders on the significant 
injury prong." The court relied оп the magistrates’ 
characterization of Hudson's injuries as "minor" and "required no 
medical attention" to hold that the injuries did not constitute a 
Significant injury and therefore were "insufficient" to base a § 
1983 claim. Accordingly, the court reversed the magistrate's 
judgment in favor of Hudson. 
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IN THE UNITED STATES COURT OF APPEALS 


FOR THE FIFTH CIRCUIT 


No. 87-3394 APPENDIX – A 


(Summary Calendar) 


KEITH J. HUDSON, 
Plaintiff-Appellee, 


versus 


JACK McMILLIAN, CSO III, ET AL., ` | 
Defendants-Appellants. 





Appeal from the United States District Court 
for the Middle District of Louisiana 
(CA-83-1385-A) 


(July 31, 1990) 


Before POLITZ, DAVIS, and BARKSDALE, Circuit Judges. 


PER CURIAM:* 


On appeal is a judgment rendered by a magistrate in favor 


Of a prisoner who was physically mistreated by corrections 


officers. In light of the standards established by this 


š Local Rule 47.5 provides: "The publication of opinions 
that have no precedential value and merely decide particular 
cases on the basis of well-settled principles of law imposes 
needless expense on the public and burdens on the legal 
profession." Pursuant to that Rule, the court has determined 
that this opinion should not be published. 





court’s intervening decision in Huguet v. Barnett, 900 F.2d 
838 (5th Cir. 1990), and progeny, however, we must reverse. 

Keith J. Hudson, a Louisiana state prisoner confined to 
Angola penitentiary invoked 42 U.S.C. S 1983 and sued 
corrections officers Jack McMillian, Marvin Woods, and Arthur 
Mezo. The parties consented to disposition of the case by a 
magistrate, 28 U.S.C. § 636(c). The evidence reflects that on 
October 30, 1983 Hudson got into an argument with McMillian 
who punched Hudson in the mouth, eyes, chest, and stomach 
dental plate, split his lower lip and loosened his teeth. He 
Hudson on his backside.  Mezo, the supervisor of McMillian and 
Woods, watched the beating but merely cautioned the officers 
not to "have too much fun." 

Hudson appeared at sick call on October 31 and 
November 1, 1983 with a dental complaint; his medical record 
contains no reference to facial bruises or other injuries. 

In awarding Hudson a modest judgment the magistrate 
credited the testimony of Hudson, rejecting that of the 
officers, and concluded that "defendants Woods and McMillian 
used force on the plaintiff when there was no need. . . . the 


force used resulted in minor bruises and swelling to the 


plaintiff's face, mouth and lip. . . . [p]laintiff's injuries 





> 


from the beating were minor and required по medical 
attention." Defendants timely appealed. 


This court joins the magistrate in deploring the use of 
—rrsssaaaasmrmmama carrse, 


unnecessary force in the treatment of prisoners. Hopefully 


——rF as Ira 


someday this l on our criminal justice system will be 


forever removed. However not every use of excessive force 
on s сы шара violation cognizable under 42 U.S.C., 
§ 1983. 

In our recent decision in Huguet v. Barnett we announced 
the standard to be applied in excessive force claims made by 
prisoners under the eighth amendment. We there held that to 


prevail in such a claim four elements must be proven: 


š a significant injury, which 

2. resulted directly and only from the use of 
force that was clearly excessive to the need, 
the excessiveness of which was 

š objectively unreasonable, and 

4. the action constituted an unnecessary and 
wanton infliction of pain. 


If any one of these elements fails, so too does the 
plaintiff's claim. f 


900 F.2d at 841. 


In the case at bar no force was required; therefore, the 
force used was objectively unreasonable. The conduct of 
McMillian and Woods qualified as clearly excessive and 


occasioned unnecessary and wanton infliction of pain. 





ра 


Max, 


Hudson’s claim, however, founders on the significant injury 
prong. 

Huguet evolved from our en banc decision in Johnson v. 
Morel, 876 F.2d 477 (5th Cir. 1989), a fourth amendment 
excessive-force case. We there held that minor harms do not 


rise to constitutional proportions. In awarding recovery the 


magistrate characterized Hudson's injuries as "minor" апа 


noted that they "required no medical attention." The залева 
Sustained by Hudson are not unlike those at issue іп our 
recent decision in Wise v. Carlson, 902 F.2d 417 (5th Cir. 
1990), which were held not to constitute a significant injury. 
In Wise the inmate sustained bruises to the anterior chest 
wall and right forearm and a hematoma to his right upper 
eyelid. The Wise case injuries were insufficient to base a 
section 1983 claim; Hudson’s injuries are likewise 
insufficient. 


For these reasons the judgment is REVERSED. 
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Paper by Mr. Justice James K. Hugessen 
SESSION 4.3 
OFFENDER RIGHTS 


The Society for the Reform of Criminal Law 


Seminar, Ottawa June 10 - 14, 1991 


I propose in this paper to give a very general overview of the development 
of the subject of offender rights in Canada over the past 15 years or so. I then 
propose to examine in more detail one particular aspect, that of access to 
information, in which I predict we will see increasing debate in the years to 
come. Because the subject is rights and because of my professional deformation 


I will be talking only of legal rights, those which can be and are enforced by 


the Courts. 


At the outset let me say that it is no exaggeration to suggest that the 
very topic "Offender Rights" would have been viewed in Canada 15 years ago as an 
oxymoron of approximately the same character as military intelligence. Offenders 
had very few legal rights. Correctional decision making was viewed by the Courts 
as being exclusively an administrative matter not subject to judicial review or 
control except in the grossest cases of abuse or excess of jurisdiction. Even 
those decisions relating to prison discipline or parole revocation, the two areas 
which are conceptually closest to the traditional judicial forms of rights 
determination, the Courts showed a marked reluctance to interfere: a parolee was 
Simply serving his sentence of imprisonment outside the prison walls and a 
decision to return him inside those walls did not differ in kind from a decision 
to transfer him from one cell to another. By the same token sentence remission 
was "earned" by “good conduct" and a decision not to award such remission was a 


Simple administrative determination that the prisoner’s conduct had not been up 
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to the required standard. It was a refusal to award a privilege rather than a 
deprivation of a right. The paradigm of the discretionary decision with which 
the Courts would not interfere was the transfer from one institution to another: 
because the prisoner remained behind the walls and in custody, a transfer 
effected no legal change in his status and was accordingly, for that reason, 


insulated from any review. 


There have, I think, been three main forces which have lain behind and 
served as a justification for the changes which have taken place in the last 15 
years and which have resulted in the brief portrait I have just drawn being no 
longer an acceptable view of our law of corrections. They are first, the 
"discovery" by the Courts of the administrative duty to act fairly, a duty which 
will be enforced. by the traditional procedures for judicial review but in 
circumstances which are frequently far from traditional. Second, and 
contemporaneous with this development, has been a renewed willingness by Courts 
to look behind and beyond the forms of what is being done in order to find their 
true substance and effect. Judicial scrutiny is less inclined than it once was 
to be skin deep and judges are no longer deaf to suggestions that the real 
purpose or intended result of administrative action may be different from what 
it appears to be. Finally, and overarching the first two developments, is the 
impact of the Charter of Rights and the prospect that the concept of fundamental 
justice which it enshrines can extend beyond some of the traditional notions of 
fairness and natural justice and can affect not only matters of procedure but 


matters of substance as well. 


In the field of corrections, as elsewhere, these three forces have been 






. 
4 


ша шы иш шы S s 
f 
\ 


4 . E 
a 
e . 
4 3 zi 


wg = 
responsible for a fairly dramatic change in the direction of our jurisprudence. 
The concept of the duty of fairness has allowed Courts to free themselves from 
the artificial restraints of the old dichotomy between judicial and quasi 
judicial decisions on the one hand, and administrative decisions on the other 
hand. In practical terms this has opened up a vast range of correctional 
decisions to judicial review. These include not only purely disciplinary 
decisions but also decisions relating to classification and transfers between 
prisons or from one part of a prison to another. Indeed the new judicial realism 
now acknowledges that a transfer to an institution with a higher level of 
security can have a serious, even decisive, impact upon an inmate's possibility 


for parole, even sometimes in a case. where parole has already been granted. 


Likewise we have come to recognize that solitary confinement or "disassociation" 


results in a deprivation of liberty which is different in kind from "ordinary" 
imprisonment, giving rise to the concept of a "prison within a prison", 


confinement to which can be tested by means of the writ of habeas corpus. 


Insofar as parole itself is concerned, the Courts have been invited, and 
in appropriate cases have accepted, to intervene in critical liberty interest 
decisions, particularly those relating to suspension and revocation of parole. 
Even in the realm of parole granting, one where there is a traditional and 
understandable judicial reluctance to become involved in the merits of a decision 
as to whether or not a prisoner should be put on the street, Courts have recently 


accepted to do so, although admittedly in exceptional circumstances. 


Notwithstanding what I have just said, however, there is no doubt that in 


the great bulk of cases in which there has been judicial interference in 





“= 

correctional decision making, the question before the Court has been only 
incidentally if at all with regard to the substance of the decision; rather the 
concern is almost always with the process. This is not very surprising given the 
historical origins of judicial review and the long standing tradition by which 
Courts employ procedure as the means to enforce their view of rights on 


administrative decision makers. 


The original subjects of judicial review were themselves Courts albeit 


inferior ones, and the grounds for interference had their origins in the concept . 


of jurisdiction: an inferior Court must stay within the confines of its limited 
authority and if it strayed beyond them or threatened to do so, the superior 
courts, exercising the royal power, would set them right. The doctrine of 
natural justice, by which the superior courts imposed their views of what 
constituted minimal procedural standards, was developed in this context: an 
inferior body which did not live up to those standards was held to have exceeded 
its jurisdiction, presumably on the grounds that Parliament, whatever language 


it may have used, could not really have intended to give it the power to do so. 


Conceptually natural justice has now largely freed itself from its strictly 
jurisdictional origins and acquired a life of its own as a ground of judicial 
review. As I have indicated, it has also now been joined by notions of fairness 
and fundamental justice in the arsenal of weapons used by Courts to control 
administrative decision making. In all three concepts, however, the emphasis on 


process and procedure is still very strong, at times overwhelming. 


Whether one speaks of fairness, of natural justice, or of fundamental 
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justice, among the rules of procedure which the Courts have borrowed from their 
own experience and obliged administrative decision makers to respect at their 
peril is the one known by its latin tag audi alterem partem. In its classic form 
the rule is stated as an obligation on the decision maker not to reach a 
conclusion until he has given the person affected by the decision an opportunity 
to be heard. It is but a short step from that statement of the rule to its more 
sophisticated modern variant: the right of every person who may be affected by 
a decision to know the information which is to be placed before the decision 
maker ("the case he has to meet") and to put before the latter such information 


or argument has he may see fit ("to make full answer and reply"). 


In the field of corrections, and with our new discovery of offender rights; 
this rule is a particularly fertile source of controversy. Correctional 
institutions are on the whole not very nice places. Offenders are by definition 
persons who have had major difficulties complying with societal norms of conduct. 
The stakes in correctional decision making are high, putting in conflict issues 
of liberty and even life, not only for the person directly affected by the 


decision but very often for others as well. 


Even in the very best run prisons, and I believe most of our prisons in 
Canada are in that category, the level of tension is never very far below the 
surface and will frequently boil over. In such an atmosphere, the incidence of 


rumour, false accusation, ‘suspicion and mistrust is bound to be high. 


For these reasons, the danger is very high that correctional decisions 


reached upon unverified information may be bad decisions. Paradoxically, and for 
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precisely the same reasons, there is an almost irresistible tendency for 
correctional authorities to base those decisions on information which comes from 
sources which the decision makers (as well as the sources themselves) have an 


interest in keeping secret. 


Nor is the concern for the confidentiality of sources of information 
illegitimate or something to which the Courts can be justified in paying scant 
attention. The proper management of prisons and the maintenance of order therein 
are important public interests. Likewise, the protection of persons from damage 
due to the premature release of convicted offenders. Likewise too, the 
protection of victims, actual or potential, both inside and outside the prison 


walls. 


The point is illustrated by four hypothetical but by no means unrealistic 
examples of different types of correctional decision making: 

1. Prison authorities learn through a prison informer that an inmate is 
running an important contraband trade inside the walls. Searches and 
surveillance fail to reveal any independent evidence. If the prison takes 
disciplinary procedures, the informer will clearly fear for his life and 
safety if his identity becomes known. 

2. A policemen, operating undercover outside the prison, learns from a 
reliable source that a weapon is to be smuggled in to an inmate for the 
purpose of effecting a revenge killing. Even though the authorities may 
be able to take precautions to prevent the weapon from getting in, they 
rightly conclude that the proper course is to transfer the inmate to 


another institution, at a higher level of security, where he will have no 
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opportunity to contact his intended victim. The police do not wish the 
undercover agent’s identity to be known since the investigation for which 
he was initially put in place is still ongoing. 

3. The spouse of an inmate who is being considered for parole informs the 
Board, in confidence, that she does not wish to live with the inmate 
anymore and that she fears that upon his release he will resume his 
abusive and assaultive behaviour towards her. She does not want the 
inmate to know that she has given this information to the Board. 

4. The Board learns that a paroled inmate has committed a serious crime. 
The only information comes from a source who is dependant upon the inmate 
and has, from past experience, excellent reasons to be fearful of his | 


retaliation. 


In all four of these cases the public interest in concealing the source of 
the information is obvious and strong. Prisons must be well managed. The law 
of the jungle cannot be allowed to prevail. Police investigations should not be 
frustrated. Persons who communicate confidential information to the Board should 
be encouraged to do so and if their confidence is not respected the sources are 
likely to dry up. Dangerous activity by repeat offenders while on parole not 


only puts the immediate victims at risk; it weakens public confidence in the 


. correctional and criminal justice systems and may even, paradoxically, lead to 


calls for a more repressive and restrictive correctional regime. 


There is, however, another interest as well, that of the inmate. In the 
four cited cases he risks being further restricted in his movements, or not being 


granted an anticipated freedom, or having a freedom already granted taken back 
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from him. Both interests put in play issues of life, liberty and security but 
they are in conflict. Finding the proper balance between them is a difficult and 
delicate task. It is the sort of job which Courts are accustomed to perform in 
other contexts; in the field of correctional decision naking which, as I have 
indicated, was for so long subject to a judicial self denying ordonnance, it is 
one with which we have only just begun to struggle. It would be tempting to say 
that this is an area where legislative guidance would be helpful and in fact 


there has been some in Canada. 


^ 


Section 17 of the Parole Regulations sets out a general duty on the Board 
to provide an inmate whose case is being reviewed "with the relevant information 
in its possession that is to be considered in the review of the case or a summary 


thereof". Subsection (5) contains the exceptions and reads as follows: 


(5) The Board is not required to supply information that, 
in its opinion, should not be disclosed on grounds of public 
interest, including information the disclosure of which 
(a) could reasonably be expected to threaten the 
safety of individuals; 
(b) could reasonably be expected to lead to the 
comnission of a crime; 
(c) could reasonably be expected to be injurious to 
the security of penal institutions; 
(d) could reasonably be expected to be injurious to 
the physical or psychological health of the inmate; 
or 
(e) could reasonably be expected to be injurious to 
the conduct of lawful investigations or the conduct 
of reviews pursuant to the Act or these 
Regulations, including any such information that 
would reveal the source of information obtained in 
confidence. 


Rather like the curate’s egg, this legislative attempt at balancing the 
competing interests seems to me to be good in parts. The enumeration in 
Subparagraphs (a) through (e) appears to be a useful (though probably not 
exhaustive) list of the kinds of considerations which should militate against 


full disclosure. 
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What the text fails to address adequately or at all, however, are the 
critical questions as to what steps can be taken if it is decided that no 
information can be disclosed; what is the consequence of non-disclosure on the 
proposed decision? The text is also unsatisfactory on the question as to who is 
ultimately to decide on which side the balance should swing. Is it to be read 
as meaning that the Board is entitled to deprive a parolee of his liberty in a 
revocation case and at the same time decide to disclose no information to him at 
all as to why this has happened? Given the very high degree of the liberty 
interest involved (taking a parolee off the streets being conceptually closer to 
the arrest of an unconvicted citizen than any other correctional decision) one 
may question whether this would be found to be in accordance with fundamental 
justice. This highlights another defect in the text which fails to enumerate or 
give any weighting to the interests which militate in favour of disclosure as 
opposed to the elaborate list of those to be protected by confidentiality. 
Finally and most notably, the text is open to criticism for the way in which it 
charges the same body with the tasks of collecting information, assessing its 
importance to the decision, and deciding whether or not it should be revealed to 
the person affected. For the Board itself, Regulation 17(5) must create 
agonizing dilemmas, for once confidential information concerning unacceptably 
dangerous criminal activities comes into its hands the Board will be open to 
severe criticism if it does not act upon such information, even, and perhaps 


especially, when it feels that it cannot reveal it to the inmate. 


Another model, although one not presently applicable to the field of 
correctional decision making, is in section 37 of the Canada Evidence Act dealing 


with claims to official privilege: 
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37. (1) A Minister of the Crown in right of Canada or 
other person interested may object to the disclosure of 
information before a court, person or body with jurisdiction 
to compel the production of information be certifying orally 
or in writing to the court, person or body that the 
information should not be disclosed on the grounds of a 
specified public interest. 

(2) Subject to sections 38 and 39, where an 
objection to the disclosure of information is made under 
subsection (1) before a superior court, that court may. 
examine or hear the information and order its disclosure, 
subject to such restrictions or conditions as it seems 
appropriate, if it concludes that, in the circumstances of 
the case, the public interest in disclosure outweighs in 
importance the specified public interest. 

(3) Subject to sections 38 and 39, where an 
objection to the disclosure of information is made under 
subsection (1) before a court, person or body other than a 
superior court, the objection may be determined, on 
application, in accordance with subsection (2) by 

(a) the Federal Court - Trial Division, in the case 

of a person or body vested with power to compel 

production by or pursuant to an Act of Parliament 
if the person or body is not a court established 
under a law of a province; or 

(b) the trial division or trial court of the 

superior court of the province within which the 

court, person or body exercises its jurisdiction, 
in any other case. 


This model of legislation is interesting in that it makes plain which are 
the competing interests to be balanced. Even it, however, fails to attach any 
particular weights to the various factors to be taken into account or to 


establish any kind of hierarchy amongst them. 


In this regard, a better model may be the Access to Information Act which 
establishes distinct categories of materials which may or must not be disclosed. 
Its provisions in this respect are too long to reproduce here and are, in any 
case, of little practical value to this discussion since they are primarily 
concerned with commercial and personal privacy issues rather than liberty. The 


statute is interesting in another way, however; sections 46 and 47 read: 


46. Notwithstanding any other Act of Parliament or any 
privilege under the law of evidence, the Court may, in the 
course of any proceedings before the Court arising from an 
application under sections 41, 42 or 44, examine any record 
to which this Act applies that is under the control of a 











эЛ]. = 


government institution, and no such record may be withheld 
from the Court on any grounds. 


47. (1) In any proceedings before the Court arising 
from an application under sections 41, 42 or 44, the Court 
shall take every reasonable precaution, including, when 
appropriate, receiving representations ex parte and 
conducting hearings in camera, to avoid the disclosure by 
the Court or any person of 
(a) any information or other material! on the basis 
of which the head of a government institution would 
be authorized to refuse to disclose a part of a 
record requested under this Act; or 
(b) any information as to whether a record exists 
where the head of a government institution, in 
refusing to disclose the record under this Act, 
does not indicate whether it exists. 


These are important provisions.  Transposing them into the correctional 
context is not an easy matter but I suggest that realisticly, if Courts are going 
to be required to assess non disclosure against the dictates of fundamental 
justice, some acceptable method is going to have to be found for them to take 
communication of the questioned materials and to allow them to have the aid of 


counsel when they do so. 


As things presently stand, the Courts are virtually without legislative 
guidance and are feeling their way, more or less in the dark, towards acceptable 
solutions. Perhaps it is too much to expect that the broad axe of legislation 
could be capable of the necessary fine tuning; it may be that only a case by 
case approach offers any reasonable possibility of providing generally 
satisfactory answers to what will often be insoluble problems. Where the 
legislative models are clearly helpful is in their frank recognition of a 
judicial role in questions‘of disclosure: in my view, there can be no doubt that 


the Courts, mandated as they are by the Charter, will insist on having the last 
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word whenever correctional decisions involving liberty place a public interest 


in confidentiality of sources in conflict with notions of fundamental justice. 
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Introduction 


I thank the Society for the Reform of Criminal Law for organizing 
the symposium and for giving us the opportunity today to examine 
the question of inmates’ rights. 


This paper outlines some aspects of the legal framework within 
which the Correctional Service of Canada operates. That 
framework is set out by the Constitution Act, 1982 including the 
Canadian Charter of Rights and Freedoms, the Criminal Code, the 
Penitentiary Act and Regulations, the Parole Act and Regulations, 
and other legislation and the common law. 


Let’s turn our attention to some of the key cases that have 
defined inmates’ rights, both under administrative law and, more 
recently, under the Canadian Charter of Rights and Freedoms. 
However, in doing so, I must place these court decisions within 
the context of an obligation that the Correctional Service of 
Canada fully recognizes, that is to treat offenders humanely. 
That legal obligation goes beyond merely ensuring that offenders 
are properly housed, clothed and fed. 


The Correctional Service of Canada (CSC) recognizes that it has a 
responsibility to deal fairly with offenders, bearing in mind 
that inmates retain their rights as members of society, except 
those that are removed by the fact of their incarceration. 
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Mission of the Correctional Service of Canada 





That philosophy can be found in the Mission Statement established 
by CSC two years ago, which says: "The Correctional Service of 
Canada, as part of the criminal justice system, contributes to 
the protection of society by actively encouraging and assisting 
offenders to become law-abiding citizens while exercising 
reasonable, safe, secure and humane control." 


The Mission Statement is supported by a number of Core Values, 


Guiding Principles, and Strategic Objectives. 


Core Value 1 of the Mission reads: "Ие respect the dignity of 
individuals, the rights of all members of society, and the 
potential for human growth and development." 


The Guiding Principles that follow under Core Value 1 include 
several that are of particular interest with regard to inmates’ 


rights: 


"As we respect the rule of law, we will respect the rights 
of all individuals -- offenders, staff, and all those 


involved in the correctional process; 


"А11 of our dealings with individuals will be open, fair and 


humane; 


"The disciplinary process, when used, will be fair, timely 


and equitable. 


"Offenders, as members of society, retain their rights and 
privileges except those necessarily removed or restricted by 
the fact of their incarceration." 





The CSC Mission not only provides a guide to CSC employees in 
terms of inmates’ rights; it also reflects in general the 
reality of CSC's approach to inmates’ rights. But clearly the 
worthy intentions of the CSC Mission will never preclude entirely 
the inevitable legal confrontation between the prison system and 


- the inmates in its charge. 


The Correctional Service of Canada has a special mandate; in many 
ways CSC manages the lives of offenders while they are in custody 
and facilitates their reintegration into society. Because of the 
impact this management by the CSC has on inmates’ lives, the 
Canadian Charter of Rights and Freedoms and the principles found 
in administrative law are of great importance in the corrections 
field. 


In fact, the Correctional Service of Canada was, and still is, 
the source of many important court decisions in terms of the 


administrative law and the Charter. 
Administrative Law 


Before the enactment of the Charter, in two landmark decisions 
involving the inmate Robert Thomas Martineau, the Supreme Court 
of Canada recognized the application of inmates’ rights to 


administrative decisions. 


In the first of these decisions in 1977, the Supreme Court of 
Canada was asked to consider whether the Federal Court of Appeal 
erred in a case involving inmates Martineau and Butters. They 
had been charged under the Penitentiary Service Regulations with 
indecent actions and had been proceeded with and sentenced to 
dissociation for 15 days under directives made by the 


Commissioner of the Correctional Service of Canada. 
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However, the inmates applied to the Federal Court of Appeal under 
section 28 of the Federal Court Act for a review to set aside the 
disciplinary measure on the grounds that they were denied natural 
justice. The Court had to determine whether the decisions of a 
disciplinary board of a prison can be reviewed by the judicial 


system. 


The Federal Court of Appeal found that the disciplinary decision, 
being of an administrative nature and not required by law to be 
made on a judicial or quasi-judicial basis, did not come under 
the scope of section 28 of the Federal Court Act. Section 28 
provides that the Federal Court of Appeal has jurisdiction to 
hear and determine an application to review and set aside a 
decision or order made by a federal board, commission or other 
tribunal, other than a decision or decision of an administrative 
nature not required by law to be made on a judicial or quasi- 


judicial basis. 
The Supreme Court of Canada, while agreeing in the result, 
reasoned that a disciplinary process based on Commissioner’s 


Directives was one "not required by law". 


Martineau then made an application for certiorari to the Trial 


‘Division of the Federal Court under section 18. Ultimately, the 


case reached the Supreme Court of Canada which found that 
certiorari is available to review the decision where there has 
been a breach of a duty to act fairly in all circumstances and 
regardless of whether the decision was quasi-judicial or 


administrative in nature. 


The result of the Martineau cases has been to establish that the 
common law principle of the "duty to act fairly" applies to 


administrative decisions affecting inmates. 


In another important case called Solowsky, the inmate commenced 
an action in the Federal Court of Canada for a declaration that 
correspondence between him and his solicitor be regarded as 
privileged correspondence and be forwarded to their respective 
destinations unopened. In 1979, the Supreme Court of Canada 
ruled that the question in this case was whether the inmate’s 
right to retain and instruct counsel was incompatible with the 
right of prison authorities to prevent a threat to the security 
of the institution. In the Court’s view, there was no such 
incompatibility provided that the exercise of authority was not 
greater than is necessary to support the security interest. The 
Court further indicated that "a person confined to prison retains 
all of his civil rights, other than those expressly or impliedly 
taken from him by law". | 


The Correctional Service of Canada has integrated the principles 
expounded by the courts into its operations, policies and 
programs. Policies on visits, transfers, administrative 
segregation, and discipline, for example, all reflect the 
principle of the "duty to act fairly." 


The Charter 


With the entrenchment of the Charter in 1982, some fundamental 
rights were elevated to the constitutional rank. This of course 
had a significant impact on CSC's operations, policies and 


programs. 


I would like to go into a number of the key cases that have had 
an effect on inmates'/' rights. Some are still under appeal and I 
will restrict my comments to the most recent decisions. 
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The areas I would like to cover today involve searches, including 
drug testing, sharing of information, voting rights, visiting 
rights for partners of the same sex, and female offenders. 


Searches 
The constitutionality of strip searches, frisk searches, and 


inspections have come under particular scrutiny where female 


prison guards work in men’s prisons. 


In the cases of Weatherall, Conway and Spearman, the inmate 


Weatherall sought a declaration that a section of the 


Penitentiary Service Requlations and the CSC policy authorizing 
strip searches of male inmates by female guards are invalid. 


Weatherall contested that strip searches violate a number of 


sections in the Charter: 


° section 7, which states "everyone has the right to 
life, liberty and security of the person and the right 
not to be deprived thereof except in accordance with 


the principles of fundamental justice"; 


ө section 8, which states "everyone has the right to be 


secure against unreasonable search or seizure"; 


ө section 12, which states "everyone has the right not to 
be subjected to any cruel or unusual treatment or 


punishment"; and, 
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@ section 15, which states "every individual is equal 
before and under the law and has the right to the equal 
protection and equal benefit of the law without 
discrimination based on race, natlonal or ethnic 
origin, colour, religion, sex, age or mental or 


physical disability". 


With regard to inmate Conway, he sought declarations that frisk 
searching by female guards on male inmates was unlawful, and that 
for female guards to patrol living areas of male prisoners was 


unlawful. 


In its decision rendered in 1987 the Federal Court of Canada 
(Trial Division) found that cross-gender strip searching of 
inmates in non-emergency situations violates sections 8 and 12 of 
the Charter. But, on the other hand, cross-gender frisk 
searching was not unreasonable within the meaning of section 8, 
given the inevitable loss of privacy in the prison situation, 
security requirements and the relatively minor intrusion on 
personal integrity, and the benefit of providing employment 
opportunities for women. 


The Court held however that in the absence of an emergency, 
female officers should not make unannounced visual examinations 
of the cells of male inmates. 


In the case of Conway, on appeal, the Federal Court of Appeal 
held that the presence of female guards in the living areas of 
the inmates for professional reasons, at all times, was not 
unreasonable at any time. 
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Drug Testing 


In the case of Jackson, the Trial Division of the Federal Court 
of Canada ruled on the constitutionality of a section of the 
Penitentiary Service Regulations, which provided authority for an 
employee to require a urine sample from an inmate when it was 


necessary to detect the presence of an intoxicant. 


Inmate Jackson refused to provide a urine sample when requested 
to do so by staff and was charged with failure to obey a lawful 
order. In his action, Jackson claimed that the relevant 


regulations contravened sections 7, 8 and 15 of the Charter. 


In 1990 the Trial Division of the Federal Court of Canada found 
that the regulations in their present form were inconsistent with 
sections 7 and 8 of the Charter in that they contained no 
standards, criteria or circumstances relating to their 


application for the guidance of staff or inmates. 


The Court also ruled that the requirement to provide a urine 

sample deprived the inmate of security of the person, and, since 
a refusal to comply with such a requirement could also result in 
disciplinary proceedings, also constituted an interference with 


the liberty of the person. 


The Court however accepted the technical testing process and 
found that it would not constitute an unreasonable manner to 
carry out the search if the regulations were otherwise not 


unreasonable. 





The Court rejected Jackson’s argument that inmates suffered 
discrimination under section 15 because they were singled out 
amongst Canadians for urinalysis testing and held that section 15 
did not come into play in this case since the difference in 
treatment relates to the condition of being an inmate. 


Although the Court accepted that intoxicants create serious 
problems in penitentiaries, that societal concerns regarding 
these problems are substantial and that the purpose of the 
regulations was to improve the safety and security of the 
institution, it nonetheless found that, since the regulation 
lacked standards or criteria limiting the authority to search, it 


was not a reasonable limitation within the meaning of section 1. 


Following the Jackson decision, the CSC, in cooperation with the 
department of Justice, has developed draft regulations to 
implement a drug testing program which will address Charter 
concerns. 


The recent decision of the Federal Court of Appeal in Gough dealt 
with an instance of sharing of information on a post-suspension 
hearing. Mr. Gough’s parole had been suspended on the basis of 
nine Protected Information Reports containing allegations of 
sexual assaults and drug abuse. The Court found that 
insufficient details had been given to the inmate and therefore 
that section 7 of the Charter of rights had been infringed. The 
National Parole Board and the Correctional Service of Canada felt 
that, in the circumstances, few details concerning the alleged 
incidents could be shared with the parolee and his counsel 
without risking the iüentification of the sources, including 
victims, and exposing them to real danger. The Federal Court 
held that the parolee had a right to know the case against 
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him and that a sufficient level of detail about the case had to 
be shared with him or the Board could not rely on this 


confidential information. 


Voting Rights 


Canadian practice regarding the right of inmates to vote is now 
before the courts following the appeal to the Federal Court of 
Appeal of Canada of the ruling on the Belczowski decision. 


In 1988, while serving a life sentence in a federal institution, 
Mr. Belczowski challenged the constitutionality of paragraph 
14(4) (e) (now subsection 51(e)) of the Canada Elections Act that 


prevents inmates from voting in federal elections. 


The Trial Division of the Federal Court of Canada found that the 
subsection was inconsistent with section 3 of the Charter, which 
guarantees that every citizen of Canada has the right to vote in 
an election of members of the House of Commons or of a 
legislative assembly. The Court further found that the said 
provision was not justified under section 1 of the Charter. 


It is to be noted that in 1988, the Manitoba Court of Appeal 
decided otherwise on the same issue. In the case Badger, the 
Manitoba Court of Appeal ruled that paragraph 14(4)(e) (now 
subsection 51(e)) of the Canada Elections Act was saved by 
section 1 of the Charter. The Supreme Court of Canada has 


refused to grant the leave to appeal on June 8, 1989. 


Again in 1988, in the'Sauvé case, the Supreme Court of Ontario 
decided that paragraph 14(4)(e) (now subsection 51(e)) of the 
Canada Elections Act was also saved by section 1 of the Charter. 





This case is under appeal. 


With regard to provincial elections, some courts have also had to 
rule on the inmates’ rights to vote in provincial elections. 


In one of these Court decisions (Lévesque), the Court ruled that 
the inmates had the right to vote in provincial elections under 
section 3 of the Charter and that interdiction from voting was 
not saved by section 1. In this case, there was no specific 
provision in the provincial legislation which prevented inmates 
from voting. In two other cases (Grondin and Badger), the Courts 
have ruled that the provision preventing inmates from voting in 
provincial elections, found in the provincial legislation, 
violated section 3 of the Charter and was not saved by section 1. 


In another case (Maltby) the Court held that under the provincial 
Elections Act, prison inmates on remand who have not yet been 
sentenced are not disqualified from voting, and accordingly, the 
practice of prison officials not to allow the remand inmates to 
vote in provincial elections was found to be contrary to section 
3 of the Charter. 


Finally, in another case (Reynolds), it was held that a section 
of provincial legislation, which denied a person who was 
convicted of treason or an indictable offence, from voting in a 
provincial election, was inconsistent with section 3 of the 
Charter and of no force or effect to the extent that it denied a 
person on probation from voting. 


Visiting Rights for Same-Sex Partners 


In the Veysey case, we see evidence of what I expect will be a 
trend over the next three to five years of increased litidation 
concerning aspects of the application of section 15 of the 
Charter, concerning equality rights. 
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The applicant requested access to the private family visiting 
program with his partner of the same sex. This request was 
denied by the institution and the inmate filed a grievance with 


respect to that decision. 


The Commissioner rejected the applicant’s grievance at the final 
level, while mentioning that, since the applicant had raised an 
important issue, the CSC policy on Private Family Visits would be 


reviewed in the near future. 


The applicant challenged the Commissioner’s decision arguing that 


it was contrary to section 15 (right to equality). 


The Federal Court (Trial Division) found that sexual orientation 
was a ground of discrimination covered by section 15 of the 
Charter. The Court further found that the CSC policy on Private 
Family Visits was discriminatory in excluding partners of the 


same sex from the program. 


The Court found that CSC did not show that the Applicant’s right 
was restricted by a reasonable limit prescribed by law which was 


justifiable in a free and democratic society. 


On appeal, the Federal Court of Appeal did not rule on the 
application of section 15 of the Charter to the facts of the 
case. Rather, the Court based its decision on the statutory 
interpretation of the word "relatives" as it is used in the CSC 
policy. It found that the Commissioner could have exercised his 
discretion and granted the visit in light of the wording of the 


policy and of the purpose of the program. 


The Federal Court of Appeal further refrained from deciding 
whether same sex partners could be considered common law spouses. 
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Female Offenders 


One major Charter case involving female offenders arose as a 
result of the fact that since there is only one federal 
penitentiary for women in Canada, female inmates must sometimes 


be incarcerated at a great distance from their community. 


A Saskatchewan native woman, Carol Daniels, was convicted last 
June of murder, with a period of parole ineligibility for 10 
years. During sentencing, the judge stated that it would be 
contrary to Daniels’ rights under the Charter to serve her 


sentence in the Prison for Women in Kingston, Ontario. 


More specifically, to incarcerate Daniels in the Prison for Women 
in Kingston was a violation of her rights guaranteed by the 
Charter under section 7 (right to life, liberty and security of 
the person,) section 12 (cruel and unusual punishment), section 
15 (right to equality) and section 28, which says that the rights 
and freedoms referred to in the Charter are guaranteed equally to 
male and female persons. 


The case is now before the Saskatchewan Court of Appeal and is 
expected to be heard shortly. In the meantime, the Solicitor 
General has acted on the recommendations of a Task Force 
established by the Commissioner of the Correctional Service of 
Canada to close the Prison for Women as soon as possible. Four 
federally operated regional facilities for federally incarcerated 
women will be built in the next four years, as well as a healing 
lodge which is to serve as an incarceration option for federally 


sentenced aboriginal women. 
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Other Initiatives 


Inmates’ rights are addressed by CSC in a number of its own 


initiatives, independent of any legal confrontation. 


For example, in the last few years, the CSC has made considerable 
efforts to improve programs and services for aboriginal 
offenders, such as the spirituality program, liaison services, 


special treatment and after care programs. 


In ensuring that its operations, policies and programs are fair 
and in compliance with the Charter, CSC has made changes to 
improve the involuntary transfer process, so that inmates are 


given a full opportunity to make their representations. 


It has changed the Special Handling Unit concept and operation by 
restoring a national review committee, and emphasizing treatment 


and reintegration back into the population. 


CSC has included principles of fairness and fundamental justice 
in respect of disciplinary hearings in recent regulatory 


amendments. 


Changes to the policy on transfer have been implemented to allow 
those who are eligible for judicial review under section 745 of 
the Criminal Code to be transferred close to their place of 
sentencing some time before the beginning of the judicial review 


process. 
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Green Paper 


The Correctional Service of Canada is implementing these measures 
as a part of its own administrative policy in keeping with its 
Mission Statement. In the coming years, we may well see certain 
aspects of inmates’ rights become protected in statute law if a 


new Corrections Act is passed. 


A Green Paper on sentencing, corrections, and conditional release 
was made public on July 6, 1990. It proposes a new federal 
Corrections Act that would replace the Penitentiary Act that has 


been in effect since 1868. 


Included in the proposals is a statement of the purpose and 
principles of federal corrections which would form part of the 
Act, and which would provide direction to staff and inmates as to 


how a sentence of imprisonment is to be served. 


The statement recognizes the need for effective rehabilitation 
programs in penitentiaries and in the community. It states that 
correctional policies, programs and practices should respect 
gender, ethnic and cultural differences, and be responsive to the 
needs of women, Aboriginal Peoples and other offender groups with 


special needs. 


According to the proposals in the Green Paper, the new Act would 
contain clear rules governing major correctional decisions. 
These rules will protect the Charter rights and other rights of 
inmates, while balancing them where reasonable to achieve the 


objectives of the correctional system. 
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Among the areas covered in the proposed Act are: 


ө placement, transfer and administrative segregation; 
@ search and seizure; 
e interception of communications, including the power to 


monitor inmates/ mail, visits and telephone 
conversations, where it is reasonable to maintain the 
security of a penitentiary or the safety of an 


individual; 


e disclosure of information to offenders, victims and 
other criminal justice system components; and, 


e discipline. 


The discipline elements of the proposed Act would clarify that 
the purpose of the disciplinary process is both to deal quickly 
with institutional problems and to encourage inmates to adopt 


acceptable standards of behaviour. 


The Act would also provide a clear structure for dealing with 
disciplinary offenses, and would clarify the procedure to be 
followed. It would provide for a range of punishments for 
offences, including "restitution" and "extra duties" that are 


intended to increase inmates’ responsibility for their actions. 


The proposals in the Green Paper have been developed based on 
extensive consultations with provincial representatives, the 
voluntary sector, professional groups, judges, correctional staff 
and management, and other interested groups and individuals. 
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The proposals in the Green Paper demonstrate how the Charter has 
played an important role with regard to the law concerning’ 


inmates’ rights over the past ten years. 
Conclusion 


Legislative provisions must now be interpreted in light of the 
general rights entrenched in the Charter and any limitations on 
these rights which are deemed necessary in the correctional 
context must be justified as reasonable in a free and democratic 


society. 


Furthermore, any limitations and restrictions on the Charter 


rights must be "prescribed by law". 


This means that the Correctional Service of Canada and the 
Department of Justice will continue to work very closely 
together. 


We must work together if we are to try to resolve the dilemma 
that lies at the heart of our discussions today: how to 


reconcile the individual rights of inmates with the 


responsibility of penitentiary staff to exercise the control that 


will, in the words of CSC’s mission, "contribute to the 
protection of society." 





IMPLICATIONS FOR STAFF-OFFENDER INTERACTION 
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IMPLICATIONS FOR STAFF/OFFENDER INTERACTION 


Presentation by M.J. Duggan 





IMPLICATIONS FOR STAFF/OFFENDER INTERACTION 
SPEECH AT INTERNATIONAL SYMPOSIUM ON THE FUTURE OF CORRECTIONS 


I took my first steps into the prison environment as a very young auxiliary 
prison officer at Wandsworth Prison in London in the first week of January 1959. 
My experiences on that first day in this large, Dickensian Prison, holding at 
that time about 2,000 prisoners, were such that when sharing my experiences with 
my wife that first evening, I discovered that I wasn't too sure if I wanted to go 
back the next day or not! Suffice it to say that I did go back and have been at 
it ever since. More importantly, however, I have never forgotten those early 
experiences gained during my first weeks, months and years in the prison business 
and many of the lessons I learned in those days, I believe, are still relevant 
today. I quickly learned that the role of the Correctional Officer 15 a key 
component to the success of the total operation, and that he is immediately 
confronted with a dilemma that again we still wrestle with today - the dichotomy 
of custody and control combined with the role of a change or treatment agent. In 
my early days the impact of men such as Alexander Patterson (founder of the 
Borstal System) and such phrases as "Men are sent to prison as a punishment, not 
for punishment" and Sir Lionel Fox, were still having a major impact in the 
development of the British Prison Service, and this was seen and felt in the 
tactical operation of the system as well as in the training programs being 
delivered at all levels of the organization. It seems to me that despite the 
passage of time and many of the successful inroads we have made in our field that 
dichotomy still remains as a major obstacle to be overcome if we are to be 
Successful in what is to my mind the most important of our endeavours, that of 
staff/inmate interaction. 


That leaves aside for the moment what the detail of that interaction should be. 
Indeed the themes of this symposium reflect again in so many ways the issues that 
we in the Corrections field have struggled with for so many years. The "Purpose 
of Corrections", and I was reminded of my earliest encounter with this as a 
personal issue, when I first read Prison Rule #1 of England and Wales. “The 
purpose of the training and treatment of convicted prisoners shall be to 
encourage and assist them to lead a good and useful life." Pretty simple stuff 
in those days! The Core Values - are they possible and what should they be? 
Community Corrections versus Incarceration, offender rights. The fact, however, 
that we continue to debate such issues does not, to my mind, indicate a lack of 
progress. Indeed, the reverse is true. We have made giant strides towards the 
realization of truly effective corrections, but the backdrop against which we are 
required to operate has become increasingly beset by more complex issues and 
demands =- increasing numbers of persons sentenced to incarceration; а greatly 
heightened awareness by society of how our systems operate; a greater demand upon 
us in terms of accountability and the provision of information, and an 
unprecedented rate of change, all combine to make the challenges for today's 
Correctional Administrators formidable, and yet it is as true today as it was 30 
years ago that the key to good corrections - I believe to be, good staff/inmate 
interaction. Our Mission states in Core Value 3 that "We believe that our 
strength and our major resource in achieving our objectives is our staff and that 
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human relationships аге the cornerstone of our endeavour." 


It seems to me that the process of effective staff/inmate interaction must first 
focus upon the staff side. It is here, after all, that we have choice. Ме 
recruit, select and train our staff to fill the roles we have defined for them, 
and obviously the exercise, as it pertains to entry level staff, is of crucial 
importance and should be given recognition as such. Equally as important, but 
often more challenging, is the retraining of existing staff and both of these 
phases rely upon two key ingredients if they are to be successful: 


(1) An acceptance of what I shall call the Corporate culture - for us in the 
Correctional Service of Canada our Mission Statement; 


(2) The motivation and commitment of staff to buy into a process of change. 


This infers on the negative side that there will be staff who will not or cannot 
enter into the process and is an issue that must be confronted. The person who 
signed on to be a guard, and does not want to be anything else, is an obvious 
manifestation of this phenomena. Prisons are a pluralistic society and one has 
to recognize the many separate cultures that exist within their walls, and 
obviously the two major groups are the inmate and staff subcultures and it is 
within these that many finer shadings occur - Lifers groups, gangs, ethnic 
groups, protective custody, on the inmate side; Management, Union, professionals, 
volurteers are some examples on the staff side and against such a setting, the 
role of the Warden can be compared to that of an orchestra conductor, possessing 
a detailed knowledge of each group, of its individual strengths and weaknesses, 
and an ability to get them all to play to the same score to produce a harmonious 


co-ordinated sound. 


It should be recognized that the physical nature of the prison environment has a 
key role to play and that prison architecture provides a basic but very important 
level of structure which influences the size, disposition and decoration of 
common areas, among other physical characteristics of the prison, send messages 
to both staff and inmates regarding expectations for the tone of rapport between 
staff and inmates. For example, the Correctional Service of Canada mandated 
"Committee on Staff/Inmate Interactions" has noted that the large exercise yards 
and elevated correctional observation posts, characteristic of modern 
institutions, have significantly reduced opportunities for conversation between 


staff and inmates. 


Given such physical limitations, two types of response can be used in order to 
alter patterns of behaviour. First, where possible, physical obstacles to 
staff/inmate interaction may be reduced or eliminated. In this manner, prison 
architecture will reflect our commitment to this principle, providing structures 
which enhance rather than detract from opportunities for exchanges between staff 


and inmates. 


Some of the required changes in the physical structure of prisons will be 
relatively minor, involving the removal of excessive fencing and security 
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barriers. Оп the other һала, in certain cases changes will be part of more 
fundamental renovation programs. In each scenario, it will be important to 
remember that even small changes can send a powerful message about the 
organization's expectations. Small changes can also have a major impact within 
the prison environment in part because prisons are places of repetition and 
habit. They are also environments deeply embedded with history and symbolism. 


Accordingly, when we change physical structures we may well be prompting the 
change of small but symbolically significant behaviours. Consider the removal of 
a security barrier at a.particular location in the prison. This may be seen as a 
statement that offenders are not dangerous. Accordingly, a Seemingly small 
change may be taken by staff as a major philosophical statement with many 
practical consequences. On the other hand, inmates may not take the change 
lightly either, interpreting it as a threat to their privacy and tranquillity. 
In such cases, one is challenging long held attitudes and beliefs within the 
inmate population as well as the view of staff. 


At such moments, this may be precisely what we intend to do: alter attitudes and 
beliefs, modify perceptions, and open new opportunities for constructive 
staff/inmate exchanges to develop. Of course such opportunities can only be 
developed where staff safety is safeguarded and particularly dangerous offenders 
are to be identified and managed with an appropriate degree of security. Yet we 
should not allow large segments of the inmate population to serve entire 
sentences without the benefit of the thorough self-examination and reorientation 
which can occur through ongoing interaction with staff. 


The alternative is unacceptable: when inmates remain largely isolated from 
Staff, not only is self-examination minimal, but inmates will increasingly 
perpetuate their own criminal culture and values. 


It is obvious also that if we are to wield an effective influence upon our inmate 
clientele then the best vehicle will be the utilization of appropriate 
correctional programs and the Correctional Service of Canada has undergone 
significant progressive change in this area in the past number of years, to such 
an extent that I believe we are now well positioned to benefit from a large 
number of recent initiatives - Unit Management; Case Preparation; Adult Basic 
Education; Sex Offender programs, Mental Health Task Force, to name but a few. 
Some challenges remain, however, in the development of constructive relationships 
and I will list one of them by way of illustration. It is a fact of correctional 
life that many of our clientele have committed repugnant and reprehensible crimes 
and there is no doubt that this can present a severe impediment to constructive 
relationships between themselves and staff. It becomes incumbent upon staff, 
whilst understanding, to a considerable degree, the pain and suffering which the 
offender has inflicted on others, and to take this seriously, for to remain 
insensitive to the horror and tragic nature of certain crimes would be less than 
human. However, we need a specific type of professional response to this outrage 
from our staff. For them to conclude that they want nothing to do with offenders 
is unacceptable and unproductive. On the other hand, the outrage of our staff 
toward the crimes committed by offenders is real and is closely related to our 
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identity as socialized human beings. Therefore, what they must do is to accept 
this outrage, manage it and render it constructive. Accordingly, the work of the 
Correctional Officer consists in getting to interact with the offender in order 
to contribute to his/her assessment and the implementation of his/her 
correctional programming. If the work is successful, the offender will perhaps 
begin to understand and share the view that his or her crimes were indeed total ly 


unacceptable. 


In one sense, this harkens back to the dichotomy issue that confronts 
Correctional Officers in particular. To exercise a disciplinary role manifesting 
itself in confrontation, challenge, charges and imposition of penalty and yet 
still maintain a proprietary and caring interest in the offender, requires skills 
of a very high order that have to be founded upon such platforms as honesty, 
integrity, understanding and tact if they are to succeed. Inmates, by and large, 
can understand the reality of this situation, and are extremely perceptive and 
skilled at handling those who do not do it well on the staff side. 


I would like to return to the specific nature of what priorities our focus on 
interactions should be. In the Correctional Service of Canada, there are issues 
we have been addressing for some time and indeed a great deal of the research and 
experience that has gone into the development of Case Management Assessment and 
Correctional Programming can be taken as indicative of what we are striving for. 
Most recently much of this perspective has been drawn together in the draft of 
our Program Planning Model. In short, where programs are concerned, our efforts 
are to be clearly focused upon what we call criminogenic factors. These are 
factors, demonstrable in the offender's criminal history, which are clearly 
operative in offending behaviour. Accordingly, our programs are to be organized 
in order to target these factors. Several of the most important are: criminal 
thinking patterns, Substance abuse, and criminal associations. 


With regard to more widespread interactions between staff and inmates, the focus 
needs to remain upon criminogenic factors, even though of course staff need not 
insist upon these routinely in their exchanges with inmates. 


In the so-called "routine" and more extended exchanges between staff and inmates, . 


the focus on criminogenic factors is only a beginning. More specifically, it is 
only a guide in observation of offender behaviour and in the understanding of the 
changes which are required for inmates to succeed in changing the patters of 
their lives. When staff understand the strategic importance of the factors they 
wish to target, the real challenge before them is to learn to work with offenders 
in ways which will provide opportunities for change. This will sometimes be a 
Subtle and demanding task, requiring flexibility and judgement. For example, we 
have all had teachers who we felt understood us, opened our eyes to the world 
around us, and believed in our ability to accomplish our goals. These teachers 
may actually have given us feedback and provided the tools for change, while 
Providing firm discipline and direction where required. In order for good 
corrections to occur, things like this must happen, and more. For example, our 


. Staff must choose the right times to give direction, the right time to be firm, 


and the right time to say nothing at all. On a day-to-day. basis, these "little" 
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decisions are extremely important, and give some indication of the high demands 
which are placed on corrections staff in their interactions with inmates. 
Through their fairness and dependability in dealing with inmates, Correctional 
staff establish the type of credibility and influence over them which represents 
a powerful impetus for change. 


The parallel with teachers may be relevant in an additional sense as well. Many 
of our staff are well educated and those who have less formal education benefit 
by being exposed to concepts and techniques which provide challenge and novelty 
in their work. Many of the tasks to which we call our staff require the ongoing 
refinement of their professional judgement and capabilities. To meet the 
challenge of training staff, both at orientation, and at the level of continuing 
education, remains high on the correctional organization's agenda as we enter the 
90's. Indeed a practical recognition of this by the organization is the 
increased emphasis that the Correctional Service of Canada has placed upon 
recruit training by not only significantly altering the curriculum to bring it 
realistically into line within the stated Mission and objectives of the Service 
but also by increasing the duration of the course to accommodate these changes 
from 8.5 weeks to 12 weeks. 


Another key component to effective interaction is, and one that should not be 
underestimated, the crucial value of team work. My crude analogy with an 
orchestra has some relevance. Modern correctional organizations possess a 
staggering array of major contributors - Correctional Officers; Management; 
Health Care staff; Mental Health staff; educators; instructors; Elders and 
Chaplains; citizens and volunteer groups, to name a few. All rely upon effective 
team work if they are to have a maximum effect. Modern management theory 
constantly harps upon this theme from Tom Peters to Art McNeill, and yet this is 
a fact we have been aware of in corrections for years, that is not to say that we 
have always done it well. If we are to succeed in the future, however, we must 
recognize its real importance and do it better. It is important that we clearly 
understand the individual roles of all members of the team and yet so many of our 
correctional tasks are dependent upon the concept of shared endeavours. For 
example, we share varying degrees of responsibility for the assessment of 
offenders. All staff need to contribute to the shared information base against 
which offenders are evaluated. In addition, dynamic security is highly dependent 
upon good communication among staff. This communication sets the foundation for 
consistency among staff in their dealings with offenders. Accordingly, in order 
to support the development of consistency in our dealings with offenders, the 
encouragement of communication and relationship building between different groups 
of prison staff is indispensable. | 


If one were to have a choice among various possibilities for building the type of 
rapport and relationships about which we are talking "report writing and sending 
reports" would probably not figure very high on the list. However, given the 
prominent demand for formal written reports, we may need to build these 
opportunities for direct and informal exchange into the system. For example, 
case conferences may need to be increased and expanded to include a greater range 
of prison staff. 
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Ultimately, to the degree that the causes of crime are to be found in the complex 
interrelation between the individual and his/her community, some of the most 
effective programming approaches are to be found outside the prison walls. It is 
there that problems are confronted in their full measure. It is only in the 
community that the offender can learn to deal successfully with his/her lifestyle 
and criminal patterns of theirs. This evidently presents a challenge since our 
SyStem understands that offenders' failures may be costly and harmful to others. 


At the same time, community programming represents one strategic апа 
indispensable option among others in the practice of good corrections. It is 
founded on the recognition that prisons have never been able to completely save 
Society from the effects of crime. 


It is apparent that prisons are expected to achieve success in areas where almost 
all of society's systems have failed. Be they home, family, school, church, 
Social intervention of many kinds or whatever, the results speak for themselves. 
It seems, therefore, incumbent upon society when considering the reintegration of 
its offender population that it clearly understand what role it has to play in 
making that  reintegration successful; it cannot dodge or evade this 
responsibility and thus, in my view, doing good corrections involves the whole of 
society. When in prison offenders need exposure to elements of family, education 
and moral instruction. Residing in the community under supervision provides the 
opportunity for more sustained interaction between the offender and these 
foundations of our society. То provide offenders with this opportunity is- 
necessary if we are to maximize their chances of success. 


How can our staff effectively contribute to this process? As I have mentioned, 
the offender serving a portion of his or her sentence in the community has the 
opportunity to develop relationships with important individuals and groups in 
society. Ina sense, it may be that society is also being engaged once more in 
à battle previously lost. Accordingly, staff/inmate interaction is being 
supplanted by the building of relationships between the offender and other 
citizens. Within this process, our staff provide supervision to the offender, 
orientation and consultation to citizens, and cultivate the relationship of the 
correctional system with key elements in society. 


I would like to conclude with one or two general observations. Firstly, 
effective staff/inmate interaction is not a take it or leave it issue. It 15 
fundamental to good corrections. In fact, it is my contention that it is probably 
the most important single endeavour within the field of corrections. 


Secondly, and finally, I would stress one factor I have not thus far touched upon 
and that is the inestimable value to correctional staff of the benefits that 
ensue from an enhancement of their correctional role. It is my belief that it 
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leads to high levels of satisfaction and fulfilment on the part of the 
individual, and serves the inmate and thus society in ways that are of 
immeasurable benefit in human and economic terms. It makes the very term 
CORRECTIONS mean something! 


M. J. n 
Deputy Commissioner 


The Correctional Service of Canada 
Regional Headquarters, Prairies 

P. 0. Box 9223 

SASKATOON, Sask. 

S7K 3X5 








THE FUTURE OF CORRECTIONS : THE STRATEGIES 


Implications for staff-offender interaction 


т. Tony Peters K.U.Leuven Belgium! 


1. Introductory remarks 


The problems concerning staff-offender interaction have 
their roots within the general structural’ and functional 
framework of the prison organization and its population. 


Before thinking about optimizing the staff-offender in- 
teraction one has first to look into the fundamental discre- 
pancies which characterize relations within the prison as a 
social institution. 


By avoiding the articulation of the contrasts one creates 
the danger that the prison policy remains limited to a very 
partial approach of optimizing staff-offender interactions 
from the point of view of improving "human relations". 


It is of course not acceptable to shift the weight of 


policy strategies exclusively on the shoulders of both groups 


which stay during the enforcement of the prison sentence in 
close direct relations. Other categories of professionals, in- 
cluding the small group of policy makers, are not by birth 
gifted with the human capacities necessary to. play their role 
in corrections. ; 

Improving intra-mural relations and interactions supposes 
an enumeration and explicitation of conditions, which should 
be respected so that the purpose of optimizing staff-offender 
relations can be translated into strategic terms. 


2. The environment setting 
2.1. The external environment 


a. The nature and quality of the interactions in the prison 
are determined by the heterogeneity of the aims the correc- 
tional system has to fulfill. The lack of a consensus about 
the priority among the aims causes far reaching confusions in 
the choice of strategies and tools. The diversity of the aims 
however represents the many expectations which are formulated 
from outside towards the prison system and the enforcement of 
the prison sentence. 


A simple enumeration of the ascribed aims demonstrates 
the question of the overlaps as well as the problem of the 
contrasts and conflicts between the purposes of correctional 
action. 


À This paper was prepared in close collaboration with Achiel NEYS, criminologist (assistant at the 
K.U.Leuven), who during 20 years worked as a chaplain in The Central Prison of Leuven (Belgium). 








Retribution, deterrence, rehabilitation, incapacitation 
is the list to which recently restitution and conflict solving 
have been added. 


Rapidly changing ideas and preferences in the public 
opinion concerning corrections cause doubts and confusion 
among the prison staff. Whatever policy, if any is followed, 
there are always reasons for different groups to disagree and 
to express their disenchantment. Such reactions may disap- 
point members of the prison-staff especially when discovering 
that they have to take care about different categories of in- 
mates of whom experts say that they never should have been 
sent to prison. A positive identification with the correc- 
tional organization, employing them, is not easy. 

A concrete example of such a process in thinking has been 
revealed by victim surveys and victimological research. 
Measuring the need of punishment among the victims of crime it 
is interesting to notice that victims prefer penal sanctions 
such as community service and direct restitution instead of a 
prison sentence. 

Prison staff should have the opportunity to receive and 
discuss that type of information, because they are better 
served with an approach which enables them to take part in the 
debate about the relative position of the prison sentence in 
relation with other penal sanctions. 


b. When turning our view towards the correctional situation in 
our own country, it is striking that there is a complete ab- 
sence of a formal explicitily formulated penitentiary policy. 


The lack of an integrated and global penitentiary legis- 


lation is illustrative for the piece-meal approach of the dif- 
ferent types of penal sanctions and especially of the enforce- 
ment of the prison sentence. Sentencing magistrates have a 
very limited knowledge, if any, about the practice of confine- 
ment. т 

Different pieces of work to improve the situation апа to 
develop the links between sentencing and the enforcement re- 


mained "projects". In between the minister of justice and his 
prison administration were kept busy with the prison policy 
problems of the day. To get control on prison overcrowding 


the system, not being able to influence the input, opened as 
much as possible its back doors (collective pardon, early re- 
lease and parole) to stimulate the output. 

Looking back on the penitentiary policy of the eighties 
hardly anything above the level of accountancy has been 


realised. In this realm there was planned the construction of 
a new big penitentiary. Although not in use the building 
demonstrates to be conceived "security centered". The concern 


about staff-inmate interactions does not seem to have played a 
role whatsoever. 


c. The interaction between prison staff and inmates is largely 
influenced by problems of population input and output. Not 
only the sentencing policy but especially the policy followed 
by the prosecutor determines the number of people confined in 
correctional institutions. (33 $ of the daily prison popula- 
tion in Belgium are in remand custody). 
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Though penitentiary authorities are confronted with a 
permanent overcrowding, a lack of an acceptable infrastructure 
and an overburdened staff, sentencing authorities continue to 
confine people fer whom other solutions should be taken into 
consideration. But alternative penal measureS or sanctions 
receive a marginal attention. Vagrants, mentally disturbed 
persons, juvenile delinquents under the age of 18, persons 
sentenced to a very short prison sentence for a minor crime, 
fine defaulters and foreigners without a residence permit are 
sent to prison in great numbers (measured on a yearly basis), 
although the prison as an organization for punishment has no 
role to play vis à vis these groups. 

Their confinement creates from different points of view a 
special burden for the prison staff. 

Whereas on the one hand not much more than an hotelser- 
vice can be offered, on the other hand it keeps the staff busy 
with tasks, which they experience as a waste of valuable time. 
For example, when a fine defaulter is confined for just a day, 
the same amount of intake work has to be done as for those who 


will serve a longer prison sentence. Another example is the 
group of non-Belgians who represent now 33 $ of the daily 
prison population. Their presence creates many tensions and 


communication problems for the staff and for themselves, many 
of whom are just waiting an administrative decision. 

In a word, the problematic aspects on the "input" side of 
the prison population result in complicated staff-offender re- 
lations, which easily turn into conflicts. Especially when 
confinement has a complete different scope than what staff see 
as their task and duty, it will be difficult, if not impossi- 
ble, to optimize staff-offender relations. 

As far as the "output" or the way people leave the prison 
System is concerned, staff as well as inmates are confronted 
with the negative effects of a parole system which is severely 
criticized for its arbitrariness and its tardy application. 
The same is true for inmates sentenced to short or long term 


incarceration. Staff and inmates often have common bad 
feelings when uncertainties govern the enforcement of the 
sentence. In the central prison of Leuven (Belgium), a peni- 


tentiary for long term incarceration, staff and inmates were 
on the same line of criticism during strikes in 1976 and re- 
cently in 1991, when the parole policy lost its legitimacy be- 
cause of the unpredectability and postponements of parole de- 
cisions. 

Staff-inmate relations show to be highly dependent on the 
way they perceive penal and penitentiary policies. 


2.2. Internal Environment. 


a. The main characteristics of the development of the prison 
regime determine staff-inmate interactions to a great extent. 

Since the regime was conceived as a way of living in an 
intramural community various aspects of the living conditions 
have been made more flexible. . 

By creating more freedom inside the prison walls it is 
intended to minimise the pains of imprisonment caused by the 
lack of contacts with the outside world. 


This development has increased the discretionary power of 
the local prison authorities, especially of the prison warden, 
who takes the final decisions concerning the position of the 
inmate in matters. such as prison labor, vocational training, 
recreational activities and cell equipment. The daily 
practice of decision making about the prison regime resulted 
in big regime differences between inmates living in the same 
prison and "a fortiori" between the regime of different pri- 
sons. 

In between no action was undertaken to formulate the in- 
ternal and external legal status of the prisoners nor was 
there given a new formal description of the tasks of staff. 
The more flexible the regime became the broader grew the space 
for action to fill in an unclear assignment of "treating in- 
mates more individually and with tolerance". 

In such a situation informal interactions, based on the 
principle of "do ut des", will determine the internal rela- 
tions among inmates and between staff and inmates. 

Such conditions run the risk of enlarging the ever pre- 
sent danger of staff members, getting involved in illegal ac- 
tivities and becoming vulnerable to blackmailing and fraud. 

Another consequence is that the borderline between the 
two types of staff (the tolerant versus the strict ones) will 
be enhanced. How will inmates develop a sense for fair rela- 
tions when ambiguities in their interactions with staff are 
the normal way to survive the pains of imprisonment ? 


b. The preceding considerations touch upon an essential aspect 
of the problems of staff-inmate interactions, namely the pre- 
carious position of the members of staff who are permánently 
in very direct contact with the inmates. 

The role of the custodions has undergone a gradual de- 
crease in status despite all changes of names and definitions. 
The developments of a more open and flexible prison regime 
never included a revalorisation of their function. The oppo- 
site is true because the custodian was fixed on the lowest 
rank in hierarchy while other categories of staff, unrelated 
to the custodians, were introduced, which broadened the gap 
between the warden and the custodians. 

A low status, a low salary and exclusion from the offi- 
cial decision making competence, causes a marked alienation 
from their occupation. 

Reflecting on the staff-inmate interaction there are at 
least four important problematic aspects in reference with the 
process of devaluation of the occupation of the custodians 
which influence their interactions with the inmates in a nega- 
tive way. 


- A chronic shortage in personnel results in overburdened 
custodians. This creates extra stress which complicates 
staff-inmate interactions. 


~ A high turnover and a strong mobility push inexperienced 
young custodians into taking over a job which was earlier 
managed by those who had gained significant confidence in 
their work.  Staff-inmate interactions suffer from this so- 
cial process, security is declining, the regime is stricter 
and tensions grow. 











- The custodians have often had to chose this job because of 


a lack of better opportunities or after their failure at 
other jobs. Such negative selection and recruitment has of 
course a negative impact on the way they will interact with 
inmates. 


- The inservice training of custodians is very weak and be- 


cause of a chronic shortage of personnel, it is often not 
organized. The program provided is exclusively normative 
and completely oriented towards problems of security and 
internal order. 

No attention is paid towards a critical analysis of pro- 
blematic situations in the  staff-inmate interactions, 
neither is there a concern about acquiring social skills, 
nor about the defining or legitimating the role of the 
custodians. The training program is not a consistent en- 
tity, it is not oriented towards the guidance of inmates 
and is not based on specific didactic techniques (actual 
Situation in Belgium). 


The problematic aspects enumerated above -  chronical 
shortage of personnel, negative recruitment, a lack of train- 
ing - are.on the one hand typical organizational questions but 
on the other hand are inherent in the position of the custo- 
dian. 

Within the prison organization the custodian is con- 
fronted with contradictory expectations. He has to interact 
simultaneously with four different agencies. 


These can be described as follows. t 


- High up, above the custodian there is the prison warden 
with whom he is in contact exclusively through the chief of 
staff of custodians. 

Orders and instructions follow a unilateral way down the 
hierarchical line to those below. There is no flow of in- 
formation to the top. So the use of information serves a 
tactical interest for the custodian in the game he will 
play with the inmates. 

The creation of a livable intramural world for custodians 
as well as for inmates results from the informal "do ut 
des" relations in which information is an economic good. 


- In his contacts with the inmates the custodian has to find 


a balance between distance and commitment. To keep 
distance is important for protection against potential 
conflicts and threats. But at the same time there is the 


clear expectation that he has the skill to develop good re- 
lations with the inmates for whom he functions as a con- 
troller and an upholder of order, a living lock and key. 


- In his relations with the members of staff, who represent a 
specific scientific professional approach with regard to 
the inmates, the custodian reacts with inadequate and infe- 
rior feelings. The inmate’s behavior, which for the custo- 
dian is a potential or a real break of the reglementation 


and which complicates his work, is approached by profes- 
Sional specialists as interesting and relevant, providing 
better knowledge of the inmates personality. 


- Outside the prison walls the custodian can not look for 
Support. He feels rather stigmatized in that his work is 
qualified as a "dirty job". 


3. Orientations and objectives 
3.1. The axioms. 


The global, extra- and intramural context within which 
staff-inmate interactions are developed, reveals the 
bottlenecks which beg for a solution, so that relations can be 
optimized. 

Some of these problems can only be solved through funda- 
mental reform of the penal policy. Others ask for far 
reaching reorganizations at the level of the penitentiary po- 
licy. In the meantime, the improvement and optimizing of in- 
teraction problems could be studied in terms of provisional 
Strategies of transition. 

The axioms for the definition of such a strategy are de- 
duced from what we identified to be the "core values" for the 
enforcement of the prison sentence. 


The axioms may be formulated as follows : 


- The penal reaction to a crime has to create as much a space 


as possible to procure a solution for the conflict inherent 
in the crime. That is why we plead for a minimalistic im- 
position and enforcement of prison sentences. 


- The penal reaction should, at the level of sentencing as 
well as at the level of enforcement of the sentence, be 
oriented towards the protection of the rights of those in- 
volved in the conflict. That is a further reason why the 
use of the prison sentence should be limited to the strict 
minimum. A prison sentence will rarely meet the needs of 
the victims and of those concerned with the behavior of the 
offender. 


- The protection of the rights of the offender should be 
quaranteed by the reinforcement of his formal and material 


legal status. An offender receiving a prison sentence 
Should be guaranteed all rights compatible with confine- 
ment. The fundamental basis of his legal status is his 


liability for punishment. 


- The recognition of the offender's liability for punishment 
was not a problem at the moment of sentencing. Then, the 
offender's responsibility was taken seriously. He thus has 
the right to be confronted during his detention, not only 
in view to his responsibility for his former unacceptable 
behavior, but also in regard to the question concerning his 
preparedness to collaborate in the search for a solution of 
the problems resulting from,his delinquent behavior. 
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- The recognition of the offender's liability for punishment 
includes that punishment offers possibilities for a 
positive orientation of the sentence. The inmate has the 
right to find a way to cope with his feelings of guilt. 
For that he has also the right to receive full support from 
a person of confidence (perhaps someone from the staff). 


3.2. The aims and normative orientations for a penitentiary 
practice of guidance. 


The foregoing axioms serve as critera to examine the 
ideological leanings of the penitentiary practice and to find 
a way out of the deadlock of sterile discussions about the 
aims of punishment. 

The individualization of the enforcement of punishment 
has to be refused so far as it includes a violation of the 
rules of a fair and just enforcement of the prison sentence. 
The legitimacy of the rehabilitation model is rejected so far 
as it includes an attack on the rights and the 
responsibilities of the inmates. Rehabilitation per se is not 
rejected, but only as a a priori end of the penitentiary 
practice and as the criterion for the development of the 
prison regime 

Stressing the relativity of rehabilitation is at the same 
time its revalorization and is of great importance for opti- 
mizing staff-inmate interactions. It is impossible to create 
a positive approach from the side of the custodial staff when 


all action from the outset seems to be senseless. 


Intramural guidance has to support the inmates by reorga- 
nizing their plans in such a way that negative psycho-social: 
determinants of their problematic behavior are as far-as pos- 
Sible eliminated. The same guidance should support the inmate 
to cope with and to overcome the unavoidable frustrations and 
conflicts caused by confinement. The perception and the com- 
mand of self are basic qualities to plan for a valuable fu- 
ture. 


Last but not the least, any guidance has the duty to ,pro- 
tect the inmate against the negative effects of confinement. 
In order to achieve this the staff must concentrate on the 
following main points : 


- An approach towards understanding of the many deprivations 
from which inmates suffer, and which stimulate the inmate 
to find substitutive satisfactions. 


- A maximal promotion of the contacts with the outside world 
and the development of personal relations which can 
neutralize the feelings of rejection. 


- The strengthening of all what inmates associate with a non- 
delinquent and non-inmate self image. This is important to 
avoid depersonalization. 


- The stimulation of group life as a possible substitute for 
prisonization and feelings of deprivation and the desinte- 
gration of self. EE 


The elaboration of such a concept of rehabilitation 
should concentrate very much on the articulation of a diffe- 
rentiated set of activities offered to the inmates. The broad 
outside world should be involved as far as possible in the or- 
ganization and the definition of the content of the program. 


3.3. Scopes in the short run. 


In conceiving the penitentiary guidance in the first 
place as a means for a systematic fight against the negative 
influences and effects of detention on the inmates, one has to 
redefine the task and the role of staff, who are directly in 
interaction with the inmates. 

The scope of their task makes them servants of the admi- 
nistration of criminal justice, who have in their daily con- 
tacts with the prisoner the obligation to care about the 
quality and the fairness of "doing justice". 

The prison staff is in a strategic position to determine 
the daily content of the enforcement of the prison sentence. 
For that reason priority has to be given to their training and 
skill to become a correct interpreter of the legal principles, 
which govern the activities of the enforcement of the prison 
sentence. The respect for fundamental human rights and espe- 
cially for the "European Prison Rules (recommendation No 87)3) 
is the guide which has to inspire the staff-inmate interac- 
tions and relations. 

Such an approach presupposes, of course, a rethinking of 
the many prison regulations which often impede more than sti-' 
mulate staff to take responsibility. Although in Belgium іп 
1984 there was conceived and published a program, "Training 
for penitentiary civil servants : from custody to guidance", 
in the spirit of the above mentioned principles, no progress 
has been made since then to put the program into action. 

The implementation of the program is conditioned by the 
realization of a fundamental change in the penitentiary per- 
sonnel policy. The improvement of the status of the custodial 
staff, of their recruitment and training should be a prior 
concern of the prison administration. 

The proposed scheme of training should be a part of the 
fundamental reforms which the prison administration have to 
plan. 

The conception of the task of the custodial staff and the 
organization of their training requires that special atten- 
tion, since the pressure on their position within the prison 
system is growing constantly. The simple introduction of a 
more flexible and liberal regime has complicated their labor 
conditions strongly. The improvement of the interrelational 
skills is one of the important scopes of the training. A good 
knowledge and command of the legal infrastructure and the ca- 
pacity to implement the rules in the prison practice of every- 
day its the complement. 
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Recommendations and conclusions 


Optimizing staff-inmate interaction is a corner stone in 
the realization of the core values, which have to orient the 
perspective of the future of corrections. The implementation 
of the leading ideas about the enforcement of the prison sen- 
tence is very much dependent on the quality of the staff-in- 
mate. interactions. 

The criterion with regard to the developping and evalua- 
ting of meaningful relations between staff and inmates depends 
on a clear legal status for both the prisoner and the custo- 
dian. 

Staff recruitment, training and labor conditions should be re- 
organized so that this primary scope of the enforcement of the 
prison sentence can get full attention. 

The development of a just and fair enforcement of punish- 
ment has to be seen as an important part of the global admi- 
nistration of criminal justice. The tasks of the custodial 
staff in prisons have to be conceived as an application by pe- 
nal civil servants of decisions of magistrates. Legal guaran- 
tees play a prior role not only when sentencing but also, and 
especially, when the sentence, including confinement, is en- 
forced. 

Staff-inmate interactions should be the expression of the 
concern about the hegemony of the idea of a fair justice, 
which realization belongs also to the duty of the custodial 
staff in prison. ` 

The link between their work and the criminal justice 
system should be strengthened and improved. | 
Іп order to realize this ideal, a lot of basic reforms have to 
be introduced at the level of staff recruitment and training, 
and completed by the development of a legal status in harmony 
with the recognition of the basic rights of the prisoners. 


Leuven, April 15, 1991. 
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Correctional Professionalism and Public Confidence 


| appreciate the opportunity to share some of my thoughts on the important 
issues of professionalism and public confidence within the criminal justice 
system. | can’t profess to share your collective expertise in corrections, 
nevertheless | hope to make my own contribution to your discussions from the 
perspective of a politician. For we politicians, the issue of public confidence is 


essential because of course our jobs depend on it! 


My remarks will also reflect my own interests in the criminal justice field as a 
Member of Parliament, as Parliamentary Secretary to the Minister of Justice and 


as a member of the Standing Committee on Justice and Solicitor General. 


Finally, | will address the issue of professionalism, though | do not restrict myself 


to corrections. 


Numerous reviews of the criminal justice system in Canada have identified the 
issue of public confidence as one of critical importance. The 1988 Report of the 
Justice Committee, of which | was a member, on its review of sentencing, 
conditional release and related aspects of corrections noted that public 


confidence in many aspects of our criminal justice system has eroded in recent 
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about the criminal justice system. Nevertheless, it cannot and should not solely 


be the role of the media to educate the public. 


At the same time, a number of other issues affect all parts of the criminal justice 
system - more and more the public expects its government institutions to 
demonstrate efficiency, effectiveness, accountability and fairness in an open 
manner. Public expectations of our justice institutions continue to increase in - 


response to fear of crime. 


This sense of fear has been demonstrated in "get tough" responses to crime. 
But even significant reductions in crime have only a marginal effect on fear of . 
crime. Perception is the greater ауын. Perhaps опе of the most difficult 
challenges facing the criminal justice system is that, despite increased charges 
and increased sentences of incarceration in many jurisdictions such as the U.S., 
there has been no demonstrated moderation in the level of crime. The effect of 
these policies is particularly evident in the severe conditions of overcrowding 
which are being faced by many jurisdictions as a result of trying to build 


themselves out of the problem, while crime rates are not declining. 


Policies affecting the criminal justice system are shaped in a volatile environment. 


Interest groups and lobbyists play an increasingly important, and legitimate, role 
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years, to a large degree fuelled by sensational incidents which received wide 


media coverage. 


The Committee also noted that many Canadians get their information about 
crime from American sources, yet our crime rates and particularly our rate of 
violence are lower than those in the United States. Nevertheless, while it would 
be simple to challenge this lack of understanding of the real situation, public 
perceptions must be addressed if we are to restore confidence in the efficacy of 


the system. 


Public attitudes are influenced and reinforced by the mass media. 
Understandably, the media tend to report on sensational incidents and single 
case examples of aberrant sentencing, release decisions, etc. Understandably, 
public attitudes towards criminal justice show a lack of faith in a system which is 


constantly being revealed in a negative light. 


Our justice system is complex and the relations between the various components 


are interrelated. In the day of the "thirty-second clip", detailed background 
information on the operations of the justice system is often not provided. It is 


therefore not surprising that the public lack solid information and knowledge 
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in contributing to developing government policies. But the issues are complex, 


multidimensional and interrelated, making any response more difficult. 


When speaking of public expectations, it is also important to remember that there 


is increasing expectations put on governments in general to be able to respond 
to public fears. These expectations may be unrealistic. Governments cannot be 
held responsible for dealing with the more fundamental aspects of our society 
which contribute to the problems with which the criminal justice system is bna 


asked to cope. 


Nevertheless, we find ourselves in this position and must take a leadership role. 
However, some of the more fundamental institutions of society must also take 
responsibility - the home, the schools, the church and the community all have a 


role to play in dealing with the critical issues we, as a society, face. 


More and more, it will ТРОНЕ important for consultations to be undertaken with 
the wide variety of players who can make a contribution. More and more we 
must open our criminal justice institutions to the public and increase community 
input into our policies and operations. This trend is evident in the recent rise of 
the concept of community policing "Neighbourhood Watch", where the 


community and the police work together in preventing crime. 





Studies of the problems in developing criminal justice policy have noted that : 
prevention and public education have potential far-reaching effects, increasing 
the support of the public and, through them, politicians. The importance of 
deterrence, prevention and education have not received the necessary attention. 
At the same time, increasing resources, which are harder and harder to find, are 


being funnelled into the criminal justice system. 


Overall, there are two fundamental ways in which | think that public confidence 


can be increased. 


The first is through openness. The Correctional Service of Canada has adopted, 


through its Mission Document, a policy of increased openness and transparency. 


This means involving the public more in developing key correctional policies and 
in correctional operations. It means consulting with interest groups and 
communities, and the clients served - be they the correctional staff, the public, or 
the offenders themselves. As a key source of information for the public, this can, 
in the long term, start to impact on public opinion and hopefully, public 


confidence. This same openness should be evident in all parts of the system. 
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Openness and consultation are also, in the broader context, seen as critical to 
restoring faith in the operations of government as a whole, as evidenced in the 
White Paper on Renewal of the Public Service of Canada (Public Service 2000) 
which was released by the government in December. "Public Service 2000" is an 


initiative to prepare the public service for the future and focuses on the need for 


increased consultation and improved service to the public. 


Secondly, | see education as critical. In discussing the issue of education, | think 
we have an opportunity to first look within the system, which has often been 
identified as a non-system made up of a series of services. We have an 
opportunity to increase education between corrections and conditional release 
and police, judges and lawyers. If we are to have, as a system, the confidence of 
the public, we must be cognizant of how those components operate among 
themselves. Educational initiatives should serve to better inform the other 
components of the criminal justice system of the contributions that are being 
made to the ultimate goal of all - protection of the public. ! think we are all aware 
of times when the police have criticized the release of offenders, often having little 
understanding of the legal mandate under which corrections agencies operate. 
At the same time, the role of judges has become more difficult. While maintaining 


the principles of justice and independence, honesty and fairness, judges are 
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sometimes not aware of the impact of their decisions on corrections agencies. 


Numerous other examples can be used. 


Better understanding inside the system will lead to cooperative efforts to improve 


public understanding of the criminal justice system as a whole. 


Joint initiatives should be considered to better educate the public of the role of 
the various components of the criminal justice system. A benefit of this approach 
will be more realistic expectations of what the system can and cannot do. 
Increased education also implies increased involvement. Involvement of the 


public in our justice system can only make your jobs easier. 


As | noted at the beginning of this presentation, | want to also discuss my own 
particular perspective on the justice system through the various and sometimes 


conflicting roles | play. 


My primary responsibility as a Member of Parliament is to my constituency. 
Constituents react wnen particular issues or incidents arise, i.e. a proposal that a 
half-way house be built or an incident in the community involving a released or 


escaped offender. 
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Constituents legitimately express their fears and their lack of trust in the system, 
leading to an immediate, often strong reaction and usually demands for major 
systemic changes. The role of Parliament, and myself as a Member of Parliament 
is to investigate the details of the incident or issue and how it is being managed 
by the agency or department involved. It is my role to respond to the concerns 
expressed and to demonstrate that substantive corrective action is being taken 
by the government. In this way, | can hopefully maintain public confidence in the 


system. 


As Parliamentary Secretary to the Minister of Justice, | am involved in the broader 
policy aspects of the criminal justice system and have input on policy issues and 
development. My role is to advise on and support Government initiatives on 
departmental related issues. In this role, | a also called upon to respond to 
lobby and special interest groups such as victim’s rights advocates or prisoner 


advocacy representatives. 


Finally, as a member of the Justice Committee, | have the opportunity to combine 
my other roles and to transmit Riding concerns to officials in an open forum. As 


well, | can promote my own views on policy issues. 
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We must also, in this forum, address the priorities of the government as a whole, 
the demands made on us by the public, and the conflicting demands for 
allocation of scarce resources. However, we cannot and should not ignore that 
the fundamental purpose of our criminal justice system is to protect the public 


and to return offenders as law-abiding citizens. — 


In all of my roles as an M.P., Parliamentary Secretary and committee member, | 
am ultimately accountable to the people of Canada. For this reason, | am, to a 
degree, dependent on the professionalism of those public servants who are 
responsible for carrying out the programs related to criminal justice. This brings 


me to the final point | want to address which is professionalism. 


A simple definition of professionalism is when an occupation requires specialized 
education, training and experience. This holds true throughout the criminal 
justice system where we must remember that we are not dealing with the 
manufacture of widgets, but the rights of individual people - whether they be the 


public, victims, or offenders. This puts a particular responsibility on us. 


The concept of professionalism leads to expectations and a trust on the part of 
the public that a quality and highly effective job will be performed that meets 


certain standards of performance. This also means that the public must have 
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clear expectations of what сап and should be expected from the various parts of 


the criminal justice system. 


An important issue has recently emerged through the court decision respecting 
delays in trial. Because of the fact that public expectations are not being met 
because cases are being thrown out of Court due to excessive delays in 
prosecution, there can be an erosion of the perception of professionalism. 
Again, it must be clear to the public what they can and cannot expect of their 
justice system and that our fundamental goals must be to operate within the 


framework of our Charter of Rights and Freedoms. Many still do not understand 


this. 


To focus on practitioners in any particular field one should include a focus on the 
positive achievements that are made. In the case of corrections, this includes 
such programs for increasing literacy, providing substance abuse and sex 
offender treatment, dealing with mentally disordered offenders, and providing 


living, work and other skills that allow their reintegration as law abiding citizens. 


Competence and professionalism can be best seen when the way in which those 


people are measured are clear and accessible. For example, enunciation of 
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values and principles as done in the Correctional Service of Canada’s Mission 


Document is a good start. 


It is important that clear objectives, both long and short term are stated. It is my 
understanding that this has been emphasized by a number of the speakers at 


this Symposium. 


Finally, it is important to develop standards and/or a code of ethics that reinforce 


the values and principles identified as being critical to the work being done. 


In talking of professionalism and public confidence, we are also speaking of 
changing the historical and traditional image of justice. In the correctional 
context, this means changing the image of corrections put forth by people such 
as Charles Dickens, whose workhouses and prisons remain the cornerstone of 
current public opinion. Therefore, we are talking about changing an image - not 


on an individual basis, but the image of correctional practices in Canada today. 


The message that you, as correctional professionals, send will lend openness, 
predictability and credibility to your actions. As a politician, | also see that it also 


lends openness, predictability and credibility to government's operations. It 
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allows me and my colleagues to speak with confidence about the services we 


offer and to support you when that professionalism is demonstrated. 


| recognize that much of criminal justice is not very newsworthy, unless there are 
spectacular failures. Nevertheless, it is important to get across the message of 
your successes and to inform the public that "good corrections" is cost effective 
and safeguards their interests. The Canadian strategy of emphasizing the safe 
reintegration of a larger number of offenders can do just that. Support for your 
efforts will — when the public see that they will not be forced into building 
new prisons at great cost, while they can still feel confident that their security is 


protected. 


In communicating the "reality" of corrections and our criminal justice system, the 
public must realize the people dealt with by corrections are not those created by 
corrections. They are society's misfits who are entrusted to you for a period of 


time, with the expectation with you will scrub them clean and then return them to 


society. 


Spectacular failures erode public confidence and we as politicians, and you as 
professionals, must demonstrate a sensitivity to these occurrences, show a 


commitment to learn from these unfortunate events, and be willing to make the 
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necessary improvements to policies, programs and processes to minimize the 


chances of their reoccurrence. 





The discussions carried out during this important Symposium over the past five 
days are an important step in better defining professionalism within corrections. 
With a clearer international consensus of the purpose, values and principles that 
guide your work, corrections staff will be able to demonstrate their 


professionalism to those they serve. 


Professionals and elected officials working together can improve our 
opportunities to take a proactive approach to criminal justice policy and 


legislation when we deal with an informed and confident public, supportive of our 


efforts. 


Thank you for this opportunity to talk with you today. 
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MARKETING VALUES - A PARTICIPATIVE APPROACH TO 


О NG T N ROGRAMS 


The Correctional Investigator is appointed by Cabinet to perform 
an Ombudsman function for federal inmates.. He investigates 
offenders' complaints and recommends remedies, as appropriate, to 
correctional staff, the Commissioner, the Solicitor General or 


Parliament. 


His investigations are necessarily confidential and exposure to 
the public is usually limited to offenders' counsel or relatives 
or to prisoners'rights advocates. “Thus, in the strict sense of 
actively weighing the impact of correctional programs on the 
general public, we are hardly expert, although we have had 
occasion to observe community interactions with institutional 


personnel. 


Nevertheless, as Ombudsman, as watchdog for the society outside 
the walls, he is a sort of "public", reviewing not just the 
legalities of administrative decisions, but also the notional 
"rightness" of staff conduct. 


Assuming that this gives some ability to predict vultis: reaction 
to professional actions, I will attempt to describe conduct which 
I believe would best promote public confidence in the corrections 
process. I will also outline the activities which I believe 
would best bring correctional professionalism to public 
attention, and I will suggest how these approaches might be 


expanded. 


I emphasize that I do not base my observations or suggestions on 
hard data but, rather, on the combination of experiences in 
public interest groups, education and law as applied to my tenure 


in corrections. 


PROFES N RR 


I believe that the most important feature of a profession is not 
its specialized knowledge but the way in which that knowledge is 
refined into values. The most important aspects of values are 

that they are freely chosen and prized in everyday life. Absent 
these aspects, a profession has no "core values" - prescriptions, 
rule of conduct, preferred attitudes perhaps, but not values. | 


In saying this I take absolutely no issue with the Core Values 





enunciated by the Correctional Service of Canada or of other 
organizations which have published similar principles. It is 
clear that CSC's Core Values are based on years of application of 
serious study. Few would dispute their wisdom. I simply mean 
that Core Values become core values when they are integrated by 
correctional personnel into their relationship with offenders - 
not as slogans and especially not as post hoc rationalizations, 
but as obviously chosen and "felt" solutions to daily problems. 


I emphasize that I refer here not only to rehabilitation-oriented 
values, but most assuredly to the security-oriented values. It 
is just as important for the professional to demonstrate 
awareness of the potential risk which the offenders present to 
society and their obligation to recognize and reduce that risk, 
as it is to demonstrate respect for the offenders' dignity, 
rights and potential for growth. 


Most importantly, as this implies, it is essential that the 
values be communicated to the offenders so that he/she may begin 
to integrate them. This occurs in an ongoing affectual as well 
as cognitive context. Processes which permit this to take place 
have impressed me as a representative of the pubic at large. 
Among these are the following. 


1. Education 


I understand from teachers that the most important rehabilitation 
benefit of basic skills and trades instruction, especially 
literacy training, lies not in the utility of the skill, but in 
the sense of worth which the learning process gives the offender. 
No situation is more conducive to a staff members expression of 
expectations (both negative and positive), and to the offender's 
recognition of his/her own development, than the classroom 
(including shops). Conversely, no situation will more quickly 
reveal the weakness of teachers who do not apply values to their. 
work. 

The instructor who can gear the pace of instruction to the 
offender's capacity and render tangible progress while requiring 
recognition of correctable shortcomings, accomplishes a lot more 
than ABCs. The instructor who merely directs and sanctions 
adherent responses is a menace. This is not to say that improper 
behaviour should be countenaneed. A well-run classroom will 
discourage selfishness, insolence, sloth and attempts to 
misdirect other students' energies. In fact, to the extent that 
this behaviour is symptomatic of criminal attitudes, few places 
are better suited to identifying and correcting misconduct. 


24 Cas eparation 


My experience is that no prison relationship is more susceptible 
to benefit or abuse than that between the offender and his/her 
. Case Management Team. The Case Management Officer, the Living 
Unit Officer and the Unit Manager who can treat the planning and 
supervision of the offender's case strategy as something which 





matters, and who can involve the offender in the process, produce 
the' best results. These are professionals who provide and 
require, observance of reasonable deadlines, openness, honesty, 
effort, patience, and recognition of personal limitations. 


I have seen marked improvement in the behaviour of even the most 
recalcitrant offenders when they become associated with Case 
Managers who meet with them regularly to actively seek their 
input into correctional planning. To such an inmate, case 
preparation becomes more than a series of obligatory recording of 
meetings and documents. It is something which belongs to 


him/her. " 


Certainly, a great many offenders will not attain the objectives 
which they set for themselves with the case managers! guidance. 
Certainly, even under the most expert scrutiny, many offenders 
will place little stock in the programs devised. Nevertheless, 
especially where the case manager is consistent in demanding 
offender participation, regular monitoring and goal revision, the 
inmate will surely have a better chance of achieving progress if - 
he/she feels that the standards on paper have some relationship 
to his/her own. 


3. Offender Participation Processes 


This can take many forms, from general representational forums 
such as Inmate Committees, through group planning and managing of 
programs to adjudicative bodies such as grievance committees. - 


Staff who treat these bodies as a mandastory irritant or a 
potential means of graft for offenders very often fulfill their 
own expectations. Those who provide and require cooperation in 
the way I have set out above cah expect better. 


Irrespective of subject matter, inmate participation vehicles 
have the inherent advantage of being relevant to the inmate 
representative and his/her peers. Positive or negative, results 
will impact on the individual and the population. 


It is true that such groups can be manipulated for personal gain 
or might be beyond the organizational capacity of some inmates. 
I have found that the successful group adviser will regard these 
possibilities as realistic but not inevitable, with careful 
attention to goal setting and pacing, proper advice and regular, 
independent, evaluation/auditing. 


4. Adjudicative Functions 

Administrative and quasi-judicial decisions obviously permeate 
prison life. There has been a welcome trend towards applying 
standards of administrative fairness to the numerous . 
institutional decisions which affect prisoners! rights and 
privileges. Where these have not been prescribed in writing, 
they have been promoted through training and other means. 








I believe that the impact of these measures lies beyond their 
recognition of long-standing case law on the subject. While it 
is essential that correctional officials act according to law, 
the most important values of administrative fairness might be 
educational and, therefore, rehabilitative. 


I have found that offenders have complained to us about the 
process of decision making as often as they have complained about 
its results. They have not been listened to. They were unaware 
of adverse information. They did not have the chance to make 
their own point. Nobody recorded what actually happened at the 
meeting. The officer decided it ahead of time.  He/she gave no 
reasons for his/her decision ...and so on. 


Very often offenders have ultimately accepted even negative 
decisions when they have at least seen these procedural defects 
corrected. Very often, being treated fairly has improved their 
outlook and progress in the mileu. ` 


The intrinsic value of administrative fairness is that it 
promotes a sense of self worth and respect in offenders in their 
dealing with authorities while removing excuses for failing to 
recognize errors or misconduct. 


The offender who is treated fairly procedurally, cannot ignore 
his/her wrongdoing by externalising the cause of the adverse 
decision. 


The four examples which I have mentioned are not the only 
successful correctional processes which I have observed. The 
importance of analysis is that the processes described provide a 
framework within which the professional can apply his/her values 
while facilitating the inmate's integration of the same and this 
without a prescriptive approach to the values of either person. 


I believe that the examples should indeed instill confidence in a 
"public" as they have in our office. Moreover, I believe that 
the processes described could be applied to a much broader public 
with a minimum of effort and expense on the part of correctional 
authorities. 


Marketing and Corrections 


in approaching the aforementioned broader subite it is important 
to be aware that correctional systems, like many government 
organizations, are doubly disadvantaged compared to most other 
institutions. 


Not:only must the Correctional Service compete with a vast number 
of other proponents for the public's attention, it must do so in 
the face of pervasive resistance, ab initio, to the message. 





This is particularly so when the message is something as 
seemingly mundane as everyday professional conduct in 
correctional programs. 


The resistance in question takes the form of various attitudes 
towards prisons which are nurtured in the general population. 
Prisons are institutions of which everyone has heard and which 
house persons about which everyone has an opinion. Unfortunately 
the opinion is not usually based on any experience or 
understanding with regard to the real nature of either the 
offender population or of correctional programs. 


The result is a number of myths ranging from the inherent "evil" 
of every inmate to the inherent brutilizing and harmful effect of 
incarceration, but with a common feature - discounting of the 
potential benefit of what transpires inside the walls. 


My impression is that such attitudes - which are distinguished 
from values by the lack of consideration or choice involved in 
their development - are characterized by a heavy emotional 
overlay. They often arise in family or media contexts 
Surrounding every negative publicized event at prisons which by 
their nature, give rise to strong views. 


It is my thesis that traditional methods of communication will do. 
little to surmount these myths. Another approach which will 
permit a more direct appreciation of corrections combining 
affectual and cognitive elements must be adopted or,- since I 
believe that CSC has begun to move in this direction - must be 


expanded. 


As predicted, post-industrial society has spawned a growing 
interaction of citizens and administrators on issues in the 
community. Interest groups promote a wide variety of causes at 
the regional and local level. Organizations permitting citizens 
to make policy decisions abound, providing advice to government 
and administering programs from a municipal or even neighborhood 


perspective. 


Local groups fulfill two important communication roles - advocacy 
and participation - often simultaneously within an organization. 


Advocacy functions are easily identified by anyone who reads a 
newspaper, possesses a nad or visits the local mall on a 


Saturday. 


These groups are everywhere and corrections is no exception. 
Prisoners! rights and victims’ rights groups are often quoted, 
especially when "the system fails". 


Participative functions are far less visible. The local board of 
the community legal clinic, the PTA sub-committee, the Boy Scouts 
highway clean up crew and other organizations which emerse 
themselves in a community function without a point of view to 





publicize - these groups do not grab the headlines. They learn 
by doing. They gain a practical understanding of the system in 
which they participate. They communicate this understanding 
effectively by informing or recruiting others. 


A useful perspective from which to evaluate the effectiveness of 
advocacy and participative groups in corrections is that of 
marketing. Herein the famous "four P's" of marketing come to 
mind -" product, price, promotion and place (or distribution)". 


If the "product" which is to be marketed is a certain point of 
view on the purpose and effectiveness of the corrections systen, 
then obviously advocacy groups have a double advantage over 
participative groups. What is "wrong" or "right" about the 
prison system is a relatively attractive subject to the public. 
This is all the more the case when the point of view relates to a 
high profile allegation of the failure of the corrections system 
to protect the security of the offender or of the public, as 
applicable. The "promotion" and distribution of this product are 
handled quite effectively by the print/broadcast media. 


Beyond these advantages, the most marketable feature of advocacy 
communication is the message itself. I do not dispute the 
sincerity, the intelligence or the knowledge of those who promote 
points of view on corrections - be they "pro victim", "pro 
inmate", ог"рго employee". Points of view expressed are very 
often based on years of experience within the advocacy group in 
question. The messages are very often pithy and very relevant to 
public insight into the correctional system. 


My concern lies not with the "transmittors" of the advocacy 
message, but with the receivers. The frequently sensational 
context of the messages produced tends, I think, to promote a 
response based more on attitudes than values - especially when 
the message has been simplified by the 30 second "sound byte" 
process. 


In any case, it is exceptional that the message transmitted by 
advocacy groups - however important and useful it might be - 
concerns every day professionalism within the corrections system. 
In the first place, such information is not likely to arise in a 
high profile, crisis situation, as is the case with advocacy 
messages.. Secondly, the analysis of professionalism is too 
complex, too affectual, to be adequately . expressed in succinct 
terms and, most assuredly, too detailed to be received in a 
manner consonant with simple attitudes. 


The participative group message is less marketable than the 
advocacy message in the short term. It is a "point of view" .оп 
the system described only in the broadest sense. The person who 
works within that system gains his/her understanding gradually 
and not just congnitively. The understanding gleaned is 





communicated to other individuals in incomplete segments over a 
long period. It is often reflected in the participant's actions 
as much as in his/her words. It is expressed frequently in terms 
of attitudes and decisions on subjects completely different from 
that of the organization in which the participant has acquired 


the knowledge. 


These short term marketing disadvantages, are, I believe, 
advantages in the long run. A good "word of mouth" campaign has 
more lasting impact. The participating citizen shares his/her 
understanding with others over time, in language, and in contexts 
which are usually taylored to the interests of the persons 
receiving the information. 


To date, there have been few examples of participative groups 
within the a correctional system. Citizens advisory committees 
exist at a number of institutions and local volunteers 
participate in a number of extra-curricular programs in 
institutions. Examples of prescribed participation of community 
members do not arise very often but their incidence is growing - 
for example, the optional reference of unresolved inmate 
grievances at the institutional level to local citizens 
committees for adjudication. (Commissioner's Directive 81). 


It seems that whatever citizen participation has occurred to date 
in the Canadian correctional system has curried favour, as 
evidenced, for example, by the inclusion of community group 
participation in the administration of institutions in the 
proposed amendments to the Penitentiary Act. I would like to 
believe that the drafters of the legislation had in mind more 
than the important goal of providing community opinion in 
corrections programs. I think that the intrinsic value of such 
participation in terms of public perception was also envisaged. 


Moreover, I believe that there are a number of areas in which 
such participation could be extended with beneficial results. 


Educational Programs 


It has been demonstrated time and time again that lay persons can 
fulfill and active and useful role in education - particularly 
adult education. There is a need and an opportunity for such lay 
assistance in institutional programs. 


For example, community members could easily assist in "one on 
one" literacy training.  Tradespersons could contribute a great 
deal to shop training. Citizens could assist in language 
training and in all manner of "academic" courses. 


In doing so, community members could significantly increase their 
understanding of corrections and of the.offender, while applying 
a touch of reality to whatever idealism or cynicism they might 
bring to the process. Not coincidentally, they would have the 
opportunity ks observe first hand the manner in which 


professionals deal with the offender population. 


Case Management 


Certainly it would be difficult for the lay person to acquire the 
Knowledge and skills necessary to function at the level of the 
members of the Case Management Team in this context. 
Nevertheless, citizen volunteers would possess two advantages 
over the professional staff. 


First, they are living examples of the goals of the case 
management system. They can provide information on how to deal 
with the outside world beyond the institutional setting. 


Secondly, they have time. Not faced with the caseload of the 
average Case Management Officer, they have more opportunity to 
discuss issues of concern with the inmate in depth. 


It has been demonstrated that, with some training, lay persons | 
can be prepared to deal with sensitive situations without 
allowing the conversation to go beyond their capacities. 


Inmate Participation Groups 


Many of the subject matters and problems with which inmate 
representatives deal in their relationship with the 
administration and in their development and management of 
programs, are items about which members of the community possess 
significant expertise. Management, bookkeeping, marketing, 
applied sciences, crafts...the list is endless. 


Adjudicativ dies 


As mentioned above, the Commissioner's Directives already 
envisage access to outside arbitration of grievances by citizens 
groups. Moreover, independent adjudication of offenses by 
members of the local bar is already a feature of institutional 
discipline. 


I believe that it would be effective and valuable to all 
concerned if citizens were able to participate in other decision- 
making bodies affecting the quality of offenders" lives. These 
included bodies concerned with temporary absences, private family 
visits, general visiting rights, even administrative SEgEedoeuen 

and work placement, to name a few. 


In fact, citizen participation in this area, since it involves 
many of the issues which are controversial, according to 
prevailing public attitudes, might be nas most Valuable type of 
participation of all. 


Participative groups need not limit themselves to programs at the 
institutional level such as those outlined above. The 
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Correctional Service of Canada engages in ongoing re-evaluation 
апа auditing of its programs. This leads to numerous 
recommendations and rules which can restructure programs. There 
is absolutely no reason why citizens should not participate in 
this process as well to a greater extent than they have in the 
past. Moreover, increased participation of community members in 
programs at the institutional level might strengthen the CSC's 
audit process. It would certainly strengthen the credibility and 
value of the process for the lay participants who were consulted. 


Conclus} 


There is no doubt that promoting the implication of the community 
in correctional programs at all levels would involve significant 
administrative problems. Moreover, it would not happen 
overnight. People are not exactly lining up to help out in 


penitentiaries. 


The same reservations have been applied in the past to other 
projects promoting the public involvement in institutions. 
Sometimes the pessimism was born out. I would like to think, 
however, that, in the long run both the recipients of the 
services rendered by the organization and the outside persons who 
participated in the programs have benefited and that, in turn, an 
understanding of the organizations has been effectively 


communicated to a larger group. 


I re-emphasize that none of my observations or proposals herein 
are based on traditional research. Be that as it may, I submit 
these ideas for discussion in the hope that they might see some 


practical use. 


Even if increased public participation in the correctional system 
does not generally heighten public awareness and confidence in 
the system, I feel that this participation will at least have an 
inherent value to those who partake. I know that it has been of 


value to me. 
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